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PREFACE. 



The appropriateness of the ascription to trusts of a 
parentage of Fraud and Fear can have no better illustra- 
tion than is afforded by the origin and growth of general 
assignments. 

This trust had its rise in the fear of attaching cred- 
itors and the desire of the insolvent to perpetuate his 
control over property in his possession,' and too often 
the unmistakable lineaments of the parent Fraud, are 
discernible. 

The general assignment for the benefit of creditors is 
practically an American device' — the English bank- 
ruptcy laws regarding it as an act of bankruptcy, and 
as such, superseding it by a commission issuing out of 
the bankrupt court.' 

The statutes of the various States contain provisions 
defining the duty and liability of the assignee and tend- 
ing to render more simple the process by which he can 
be compelled to account ; such statutory provisiona, 

• Dunham v. Waterman, 17 N. Y. 10. 
'Ib4d. 

* English Bankrupt Law, 0, § 1. 
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however, are intended not to embarrass the right to 
assign, but to simplify the execution of the trust.' 
Several of the States prohibit the creation of prefer- 
ences and provide for a pro rata distribution among, 
creditors, without regard to the form of the assigpflieut. ' 

Originally the assignee took the property assigned as 
a simple trustee, and as such was answerable to the 
chancery court for the proper administration of his 
trust in accordance with the terms of the instrument 
creating it, and was compellable to account for and dis- 
tribute the fund by a decree in a creditor's action. 

The first attempt at statutory regulation in this State 
was the Act of 1860, by which it was provided that the 
assignment should be acknowledged and accorded ; that; 
an inventory and schedules should be filed with the 
county judge; that the assignee should protect the 
rights of creditors by a bond before he converted the 
estate, and that the county court should have jurisdic- 
tion to compel an acconnting, in a summary process simi- 
lar to that exercised by surrogates in the settlement 
of estates of deceased persons. 

The provisions of this act were extended by frequent 
amendments, and were finally superseded by the "Gen- 
eral Assignment Act of 1877." 

The jurisdiction conferred by this act upon county 
courts is extended to the supreme court by chapter 380 of 
the Laws of 1885. 

The assignee, at first a simple trustee who could be 
compelled to execute his trust only by the tedious pro- 
cess in chancery, at length became an officer of the 
county court. 

The chancery court, however, is- not divested of its 



' Ludingtou's Petition, 5 Abb. N. C. 807. 
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powers, and creditors still have the choice of concurrent 
remedies.' 

T;he metliod of accounting before the referee, to , 
,whona, under the statute, the taking and statement of 
accounts is now entrusted, is the same as the proceeding 
before a master un<ier the old chancery practice, the 107th 
Chancery Kule being in no wise inconsistent with the 
code,* In fact, the R^les of the Common Pleas, so far 
as they contain any directions in this particular, follow 
and affirm the chancery practice; as, for example, in 
the re€[uirenients as to the form of the debit and credit 
statements ; the burden of proof in the accounting ; the 
raising of objections by cross examination and the pro- 
duction of vouchers for disbursements.' 

A general assignment is an abs61ute appropriation of 
all the debtor's property to the payment of his debts, 
and in the estate so conveyed the assignor has no legal 
or equitable interest, until the trust has been fully 
executed;' and the assignee's right to dispose of the 
property is impliedthough there be no express provision 
in the instrument giving that authority/ 

Any attemijt upon the part of the assignor to vest in 
his trustee a discretion in the method or time of the 
conversion of the estate is considered as conclusive evi- 
dence of a de£,;gn to hinder and defraud creditors, and 

' SchueMe v. Reiman, 86 N. Y. £70; Worth v. Bower, 30 Hun, 151; 
Matter of Cromien, 10 Daly, 41. 

2 Wiggiu V. Gans, 4 Sand. 046; Ketchum v. Clarke, 33 Burb. 319; 
Palmer v. Palmer, 13 How. 363. 

• Daniel's Ch. Pr. 1419. 

< Dunham v. Whitehead, 31 N. Y. 131; Giuther v. Richmond, 18 
Hun, 333. 

'Planck i>. Schevmerhoru, 3 Barb. Ch. 644; Cooper «. Whitney, 3 
Hill, 95. 
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will render the instrument void ; and many of the 
adjudications are upon the validity of assignments where 
assignors have attempted to enlarge the powers of their 
trustees to such an extent as to endanger the rights of 
the cestuis que trust. 

To the Judges of the Common Pleas whose long and 
tedious labors have reduced the law of New York to a 
consistent form ; have defined and limited the powers 
of the insolvent and his assignee, and have extended to 
innocent creditors a protection that they did not 
originally enjoy, is pointedly applicable the apothegm, 
that 

"Ittste tamtsaxt tl)e ujoike of instc jTulrgcs." 

John S. Dekbt. 
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Assignment for Benefit of Creditors. 



DIGEST OF DECISIONS. 



Bight to make, general assignment. 

Though it act incidentally to hinder and delay creditors, is 
n6w beyond question. 

Boardman e. Halliday, 10 Paige, 223. 
MacMenony v. Townsend, 3 Johns. 84. 
Wilkes ». Ferris, 5 Johns- 344. 
Browning v. Hart, 6 Barb. 91. 
BurdickB. Post, ISBarb. 168. 
Eli V. Cook, 18 Barb. 612. 
Wilson V. Forsylli, 34 Barb. 103. 
K:a,teltas »., Wilson, 36 Barb. 2^18. 
McClelland v. Bemsen, 36 Barb. 623. 
Auburn Baiik ». Fitch, 48 Barb. 344. 
Nicholson B. Leavitt, 6 N. Y. 510. 
JacoJjs V. Remsen, 36 N. Y. 669. 
Hauselt ». Vilmar, 76 N. Y. 630.- 
Marbury v. Brooks, 6 Wheat. 556. 
Clarke ®. White, 13 Peters, 178. 
Tompkins v. Wheeler, 16 Peters, 106; 

'Bat preferejitial assignments are regarded with jealousy; and 
tolerated rather than favored. 

Mead ». Phillips, 1 Sand. Ch. 83. 
Boardman v. Halliday, 10 Paige, 323. 
Grover». Wakeman^ tl Wend.. 187. 
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Kiggs V. Murray, 2 Johns. Ch. 565. 
Webb 8. Daggett, 2 Barb. 9. 
Burdick ». Post, 12 Barb. 168. 
"Woodbura ». MosUer, 9 Barb. 255. 
Eathburn «. Plainer, 18 Barb. 272. 
McClelland ». Ueinsen, 36 Barb. 622. 
Wilson V. Ferguson, 10 How. Pr. 175. 

By whom assignment may be made. 

Corporation, which may exercise the right to the same ex- 
tent and in the same manner as natural person in the absence of 
statutory prohibition. 

De Ruyter o. St. Peter's Ch., 3 N. Y. 238. 
Hill B. Reed, 10 Barb. 280. 
Hurlbut«. Carter, 21 Barb. 221. 
Nelson v. Edwards, 40 Barb. 279. 
Huxtun V. Bishop, &c„ 3 Wend. 13. 
Bowen v. Lease, 5 Hill, 221. 
Coats V. Dounell, 94 N. Y. 168. 

But corporations falling within the Act of 1825, ch. 325, 
could not Assign in contemplation of insolvency. 

See 1 R. S. 603, § 4. 

Laws of 1882, c. 403. 

Laws of 1882, c. 409, § 1. 

Laws of 1884, c. 434. 

Harris ti. Thompson, 15 Barb. 62. 

Loringi). U. S. Gutta Percha Co., 30 Barb. 643. 

Robinson e. Bank, 21 N. Y. 406.^- 

Butcher «. Imp. & Traders' B'k,*?^ Y. 5. 

Paulding v. Chrpme Steel Co., 94 N. Y. 334. 

Statutory prohibition against preferences does not extend to 
foreign corporations. 

Coats V. Donnell, 94 N. Y. 108. 

Partner cannot assign firm property without copartner's con- 
sent. 

Kemp 0. Carnley, 3 Ducr, 1. 
Fisher v. Murray, 1 E. D. 8. 341. 
Pattee v. Orser, 8 Bosw. 123. 
Havens v. Hussey, 5 Paige, 30. 
Welles V. Marsh, 30 N. Y. 344. 
Adee e. Cornell, 25 Uun, 78. 
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Wetter «. Schleifer, 6 Abb. Pr. 123. 
Kelly «. Baker, 2 Hilt. 531, 
Coope J). Bowles, 42 Barb. 87. 
Palmer v. Myers, 43 Barb. 509. 
Paton ®. Wright, 15 How. Pr. 481. 
fiaggerty o. Granger, 15 How. Pr. 243. 
Gates B. Andrews, 37 N. Y. 657. 

Consent will be inferred from a clause in the articles of co- 
partnership authorizing "one partner to dissolve and close up the 
firm affairs. 

Roberts v. Shepard, 3 Daly, 110. 

And from the fact that copartner has absconded ,or relin- 
quished all control of the property. 

Wells V. Marsh, 30 N. Y. 344. 

Palmer «. Myers, supra. 

Kelly «. Baker, supra. 

Baltimore B'k v. Sackett, 3 Daly, 395. 

Lowenstein v. Flaurand, 83 N. Y. 494. 

Act of one partner may be ratified. 

Adee «. Cornell, 93 N. Y. 572. 
Coope V. Bowles, 42 Barb. 87. 

Such ratification relating back to time of execution. 
Sheldon v. Smith, 28 Barb. 593. 

An infant may ratify the act of his partner in making assign- 
ment. 

Yates «. Lyon, 61 N. Y. 344. 
See Avery a. Fisher, 38 Hun, 508. 

Surviving partner may assign copartnership assets to a firm 
creditor in payment of a firm debt, though such assignment op- 
erates as a preference. 

Loeschigk o. Hatfield, 51 N. Y. 660 
Palmer v. Myers, 43 Barb. 509. 
, Casbman v. Addison, 52 H. Y. 638. 
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Bat as to right of surviving partner to make a general assign- 
meiit for benefit of creditors,— see 

Egberts v. Wood, 3 Paige Ch. 517. 
Nelson d. Tenny, Davis, P. J., in Daily Reg. Aug. 24, 1885. 

General partner in limited partnership may assign. 

Hooker v. Argall, C Paige, 577. 
Robinson v. Mclutosh, 3 E. D. S. 231. 

For statutory prohibition against assignments with prefer- 
ences by limited partnership, — see 

2 R. 8. 767, § 21. 

Partner may assign his interest in firm property and the con- 
veyance passes his proportion after payment of firm debts. 

Haggerty v. Granger, 15 How. Pr. 243. 
Kirby v. Sehoonmaker, 3 Barb. Cli. 46. 
Menagli v. Whitwell, 52 N. Y. 140. 

Partner, to ■whom the firm property has been transferred 
upon the dissolution of the partnership, may assign. 

Hard v. Milligan, 8 Abb. N. C. 58. 
Smith V. Howard, 20 How. Pr. 2GC. 
Dimon v. Hazard, 33 N. Y. 65. 

Partnership assignment cannot be made to one of the firm. 
Sewall ®. Russell, 2 Paigo, 175. 

Eorm of the assignment. 

It must be absolute and unconditional, and devote the whole 
of the assignor's property to the immediate and unqualified pay- 
ment of his debts, without reservation, or conditions for grantor's 
benefit. 

Burdick v. Post, 13 Barb. 168. 
Grover o. Wakeman, 11 Wend. 189. 

Should simply vest the debtor's estate in the trustee with 
directions for its conversion into money and its absolute and 
unreserved application to the payment of debts, equally or with 
preferences. 

Litchfield v. White, 3 Sandf. 545, 
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And can contain no provision that. shows that assignor in- 
tended to prevent the immediate application of property to pay- 
ment of debts. 

Brigham v. Tillinghast, 13 N. Y. 215. 

Must fix and determine the rights of creditors without reser- 
vation of the power of subsequently so doing. 

Averill «. Loucks, 6 Barb. 470. 
Haylock v. Coope, 53 N. Y. 68. 
Eercbeis v. Schlass, 49 How. 384. 

Should not assume to restrict or enlarge the legal duties and 
liabilities of the assignee in the execution of the trust. 

Ogdeu ®. Peters, 31 N. Y. 23. 
Dunham v. Waterman, 17 N. Y. 9. 

It may limit but not increase the legal allowance for com- 
pensation to assignee. 

Keteltas v. Wilson, 36 Bait>. 298. 

Preferences must be expressed in the instrument itself. 

Frazier o. Truax, 27 Him, 587. 

The recital of a consideration is unnecessary, when it ap- 
pears that it is the intention to create a statutory trust. 

, Rockwell V. McGovern, 69 N. Y. 294. 

The following provisions Lave been permitted as not incon- 
sistent with the legal obligations of the assignee. 

For the disposition of the assigned property "upon such 

terms and conditions " as may appear to him most for interest 

of parties. 

Kellogg V. Slawson, 11 N, Y. 302. 

For conversion of property " into cash as the same may be 
conveniently done." 

OgdenB. Peters, 21 N. Y. 23. 

' That assignee forthwith take possession of premises and 
"sell the same without delay for the best price that can be pro- 
cured." 

Griffith V. Marquardt, 21 N. Y. 121. 
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Authorizing assignee to sell and dispose of the assigned 
property " as may be most for advantage of creditors." 

Stern v. Fisher, 33 Barb. 198. 
Townsend ». Stearns, 33 N. Y. 209. 

Or as he may deem most beneficial to interest of creditors. 

Halstead v. Gordon, 34 Barb. 423. 
Jessup v. Hulse, 31 N. Y. 168/ 

Or " within such convenient time as to him may deem meet," 
and convert the estate into money. 

Benedicts. Huntington, 32 N. Y. 319. 
Wliitney v. Krows, 11 Barb. 198. 
Kicbols ». McEwen, 31 Barb. 65. 
Clark v. Fuller, 31 Barb. 128. 

Giving authority to assignee to effect insurance and pay in- 
terest on outstanding mortgage. 

Whitney ®. Krows, supra. 

To employ and pay for all necessary attorney's fees, and to 
have reasonable compensation for own services. 

Jacobs v. Remsen, 36 N. Y. 668. 
Van Dine a. Willett, 38 Barb. 319. 
Campbell v. Woodworth, 34 Barb. 425. 
Butt V. Peck, 7 Daly, 83. 

To employ suitable agents. 

Mann lo. Witbeck, 1 7 Barb. 388. 

To receive lawful compensation. 

' Halstead o. Gordon, 34 Barb. 433. 

To manage and improve property heavily incumbered by 
mortgage. 

Hitchcock «. Cadmus, 3 Barb. 381. 

To collect choses in action and compromise with debtors. 

Coyne v. Weaver, 84 N. Y. 386. 
McConnell v. Sherwood, 84 N. Y. 532. 
Bellows V. Partridge, 19 Barb. 176. 
Dow V. Plainer, 16 N. Y. 563. 
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May contain a prohibition of a sale on credit. 

Carpenter «. Underwoocl, 19 N. Y. 530. 
Grant. «. Chapman, 38 N. Y. 393. ' 
Van Rossum ». Walker, 11 Barb. 337. 

As indicating an intent to exercfse over the property a con- 
trol inconsisteiLt with the purposes for which a general assign- 
ment is upheld, Xha following jirovisions will not be permitted. 

Exemption of assignee from liability to lo,ss except by gross 
negligence. 

L.ttlefield v. White, 7 N. Y. 438. 
Olmstead v. Herrick, 1 E. D. S. 310. 
Jacobs ®. Allen, 18 Barb. 495. 

Authorization to assignee to change the order of prefer- 
ences. 

Strongs. Skinner, 4 Barb. 546. 
Barnum v. Hempstead,? Paige, 568. 
Boardmans. Halliday, 10 Paige, 333. 

And reservation to assignor of power to give future prefer- 
ences. 

Averill v. Loucks, 6 Barb. 470. 
Hyslop «. Clarke,. 14 Johns. 458. 
Grover ®. Wakeman, 4 Paige, 34. 
Barnum v. HempsteaiJ, 7 Paige, 571. 
Sheldon v. Dodge, 4 Den. 317. 
Strong®. Skinner, 4 Barb. 546. 
Kercheis v. Schloss, 49 How. 384. 
Frazier v. Truax, 37 Hun, 587. 

Authorizing sale of assigned property on credit. 

Porter v. Williams, N. Y. 143. 
Kellogg «. Slauson, 11 N. Y. 303. 
Wilson v. Robertson, 31 N. Y. 587. 
Barney v. Griffin, 3 Comst. 365. 
Whitney ». Krows, 11 Barb. 198. 
Burdock «. Post, 13 Barb. 108. 
D'lvernois r>. Leavitt, 33 Barb. 63. 
Gates v. Andrews, 37 N. Y. 657. 

Authority to convert into money " or available means " is 
equivalent to authority to sell on credit. 

Brigham ». Tillinghast, 13 N. T. 315, 
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So, provision that property " be converted into cash or other- 
wise disposed of." 

Rapelee v. Stewart, 27 N. T. 810. 

Or, that assignee " in his discretion for such consideration in 
money or other things," &c., may dispose of assets. 

Bagley v. Bowc, Sup. Ct. Genl. Tr. Jan. 1884. 

To convert property in a convenient time as " shall seem 
meet." 

Woodburn ®. Mosher, 9 Barb. 255. 

Authorizing assignee to withhold distribution of estate as he 
thinks proper. 

D'lvernois v. Leavitt, 23 Barb. 63. 

Authorizing assignee to complete certain machinery em- 
braced in transfer. 

Duuham b. Waterman, 17 N. Y. 9. 

To complete unfinished work, and pay the expenses therefor. 
Watson V. Brown, 15 Abb. N. C. 412. 

To " manage and improve " estate. 

Schlussel V. Willett, 34 Barb. 615. 

To carry on the business of assignor. 

Ren ton v. Kelly, 49 Barb. 530. 

Giving authority to compromise with creditors. 

McConnell v. Sherwood, 84 N. Y. 533. 
.Woodburn s. Mosbcr, 4) Barb. 155. 
/ Grover v Wakeman, 11 Wend. 187. 

Reserving power of revocation. 

Murray v. Riggs, 15 Johns. 571. 

( iiving power to mortgage assigned property. 

Planck «. Schermerhorn, 3 Barb. Ch. 644. 
Darling n. Rogers, 22 Wend. 488. 
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Giving "reasonable counsel fee" to assignee. 
Kichols «. McEwcn, 31 Barb. ©5. 

Reserving to assignor some pecuniary benefit out of estate 
before all the debts are paid. 

Grover «. Wafceman, 11 Wend. 201. 
Goodrich v. Downs, 6 Hill, 438. 
Strong •». Skinner, 4 Barb. 546. 
Doremus v. Lewis, 8 Barb. 134. 
J^efcson V. Parker, 9 Cow. 73. 
Nichoilson «. Leavitt, 4 Sandf. 353. 
Hyslop n. Clarke, 14 Johns! 458. 
Mackie «. Cairns, 5 Cow. 549. 
McClelland v. Remsen, 86 Barb. 632. 
Barney v. Griffin, .2 N. Y. 365. 
Eeitch «. Hollister, 4 N. Y. 311. 
CoUum e. Caldwell, 16 N. Y. 484. 
Haydock v. Coope, 53, N. Y. 68. 

Requiring release from creditors as a condition to participa- 
tion in the estate. 

Powers V.' Graydon, 10 Bosw. 630. 
Berry v. Riley, 2 Barb. 307. 
Hyslop v. Clarke, supra. 
Austin «. Bell, 20 Johns. 443. 
.Wakeman v. Grover, 4 Paio;e, 23. 
Woodburn v. Mosher, 9 Barb. 355. 
Spanlding v. Strang, 86 Barb. 310. 
Hastings «. Belknap, 1 Denxo, 190. 

Preferences that it may create. 
For payment of usurious debt. 

Murray v. Judson, 9 N. Y. 73. 

Debt due accommodation creditors. 

&paulding«. Strang, 37 N. Y. 135. 

For payment of creditors who haA previously executed a 
release for a percentage, to the amount of such percentage. 

Spaulding v. Strong, supm. 
Low V. Graydon, 50 Barb. 414. 
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For amount that may be found due to sheriff on attachment. 
Grant e. Chapman, 38 N. T. 293. 

To pay laborers " residing in specified cjities the amounts due 
them." 

Silver Creek Bk. b. Talcott, 23 Barb. 550. 

All persons who had " become bail or surety " for assignor. 

KeteltasB. Wilson, 36 Barb. 298. 
Hendricks o. Walden, 17 Johns. 438. 
Lansing v. Woodworth, 1 Sandf. Ch. 43. 

Debt due assignor's wife for money loaned. 

Jaycox V. Caldwell, 51 N. Y. 295. 
McCartney v. Welsh, 51 N. Y. 626. 
Magniac®. Thompson. 7 Peters, 348. 

To persons holding claims purchased at a great discount. 

Low D. Gray don, 50 Barb. 414. 
Powers V. Graydon, 10 Bosw. 630. 

Debts that have been previously secured, though the credi- 
tors must first resort to their security. 

Bosley v. Lawrence, 11 Paige, 581. 
Dimou V. Dclmonico, 85 Barb. 554. 

Assignment by Partnership. 

Most be executed by all the partners except where authority 
for the execution is given one of the members of the firm. 

Cases cited ante, page 2. 

Must apply firm property to payment of firm debts. 

Nicholson v. Leavitt, 4 Sandf. 252. 
Merrill v. Neill, 8 How. 414. 
Bogert V. Haight, 9 Paige, 390. 
Scott V. Guthrie, 25 How. Pr. 513. 

Cannot prefer individual debt, to be paid out of firm prop- 
erty. 

Jackson v. Cornell, 1 Sandf. Ch, 46. 
Egbert v. Woods, 3 Paige, 517. 
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Leslie v. Wallack, 3 Eob. 691. 
Welsh V. Kelley, 43 Barb. 98. 
Wilson V. Robinson, 21 N. Y. 587. 
Heye v. BoUes, 3 Daly, 231. 
Matter of Schiele, 10 Daly, 93. 

Except when such debt has been assumed by the firm. 
Turner v. Jaycox, 40 N. Y. 471. 

Though such preference, if made innocently and by mistake, 
will not avoid the instrument. 

Cox V. Piatt, 32 Barb. 126. 

A joint note does not constitute a partnership debt. 
Turner v. Jaycox, supra. 

Where an assignment of both individual and firm property 
prefers an individual debt it is not void on its face; but the bur- 
den rests on the assignee to show that the individual property 
was suflScientto pay the individual debts. 

Knauth v. Bassett, 34 Barb. 81. 

A partnership assignment which only shows insolvency of 
firm creates no presumption of individual insolvency. 
Turner ». Jaycox, 40 Barb. 164. 

But one member of partnership may prefer partnership debt 
out of individual property. , 

Kirby v. Schoonmaker, 3 Barb. Ch. 46. 
Van Rossum v. Walker, 11 Barb. 237. 
O'Neil «. Salmon, 25 How. Pr. 346. 

A partnership assignment which provides for the payment of 
firm debts, and, from the surplus, the individual debts joro rata, 
is bad if the individual debts of the parties are unequal. 
Crook V. Rindskopf, 21 Week. Dig. 31. 

Time assignment takes effect. 

Is upon its delivery, and it is not invalidated by non-compli- 
ance with requirements subsequent thereto, such as filing 
bond, schedules, &c. 

Warner v. Jaffrey, 96 N. Y. 348. 

Juliand v. Rathbone, 39 Barb. 97. 
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Van VIeet v. Slauson, 45 Baib. 317.. 
Syracuse, &c. v. Collins, 57 N. Y. 641. 
Thrasher v. Bently, 59 N. Y. 649. 
Brennan v. Willson, 71 N. Y. 502. 
Bostwick V. Burnett, 74 N. Y. 317. 
Matter of Farnam, 75 N. Y. 187. 
Produce Bank ®. Morton, 67 N. Y. 199. 
Mathews v. Poultney, 33 Barb. 127. 
Smith v. Newell, 32 Hun, 501. 
■W;orthy v. Benham, 4 Abb. N. C. 176. 

When once executed it cannot be changed by sabseqacnt 
assignment. 

Metcalf V. Van Brunt, 37 Barb. 031. 

And if void in its inception it cannot be rendered valid by 
eabsequent act. 

AyerJIl v. Loucks, 6 .Barb. 471. 

Is revocable between the parties, but revocation cannot im- 
pair rights of creditors. 

. Wliitcomb v. Fowle, 10 Daly, 23. 

An assignment made and recorded after verdict against the 
assignor, and before entry of judgment, takes precedence of the 
judgment. 

Waterbury v. Sturtevant, 18 Wend. 353. 

Property that passes to Assignee. 

Assignee takes, not as a purchaser for value, but subject to 
equities that existed against assignor. 

Van Heusen ®. Radcliff, 17 N. Y. S80. 
Eust v. Lathrop, 22 N. Y. 535. 
Marine Bank v. Jauncey, 1 Barb. 486. 
Warren v. Fenn, 28 Barb. 333. 
Reed v. Sands, 37 Barb. 185. 

Personal property levied upon passes subject to lien. 
Mumper ». Eushmore, 79 N. Y. 19. 

And realty, subject to vendor's equitable lien for purchase 
money. 

Warren v. Fenn, 28 Barb. 333. 
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' All property of an assigaable nature passes, Avrhether included 
in the schedule or not. 

Piatt v: Lott, 17 N. Y. 478. 
Turner v. Juycox, 40 N. Y. 471. 

Right of action for conversion of personal property. 

McQueen v. Babcock, 41 Biirb. 337. 
Sherman o. Elder, 34 N. Y. 381. 
Riclitmeyer v. Remsen, 38 N. Y. 206. 

Goods in transit, subject to vendor's right of stoppage. 

Van I>ine v. Willett, 38 Barb. 319. 
Lasker's. Rboades, 51 N. Y.' 641. 

Trade-mark passes under assignment. 

Matter of Knnx, 1 Mon. L. B. 47. 
Hegemau v. liegeman, 8 Daly, 6. 
Miliiken d. Dart, 26 Hun, 24. 

« 
Assignment of real estate, with leases, reservations^ rents, 

and debts due, passes to assignee the covenants, conditions, and 
right of entry contained in lease. 

Main v. Green, 32 Barb. 448. 

Undertaking in replevin passes. 

Coffin V. McLean, 80 N. Y. 560. 

Duties and liabilities of assignee. 

The assignment is the guide and measure of his duty, and h6 
is limited by the terms of his trust. 

Matter of Lewis, 81 N. Y. 421. 
Pratt V. Adams, 7 Paige, 61.1. 
Green v. Morse, 4 Barb. 333. 

Is bound to use the care and diligence of a provident man. 

Litr.hfleld v. White, 7 N. Y. 438. 
Matter of Dean, 86 N. Y. 398. 
Matter of Edwards, 10 Daly, 68. 
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Takes property subject to the equities that existed against 
«is assignor. 

Cases cited, ante, page 13. 

He may employ suitable agents to aid in the administration 
of the trust. 

Manno. Whitbeck, 17 Barb. 388. 
Van Diuc v. Willett, 38 Barb. 819. 

But cannot delegate his powers by conveyance to another to 
act in accordance with the terms of assignment. 

Small V. Ludlow, 1 Hilt. 189. 

Cannot be compelled to fulfill an unperformed contract of the 
assignor. 

Matter of Adams, 15 Abb. N. C. 61. 

Nor to giVe a preference to a debt not preferred in the 
assignment. 

Matter of Lewis, 81 N. Y. 421. 

He can be relieved of his trust, after acceptance, only by 
order of court. 

Brennan «. Willson, 71 N. Y. 502. 

Is liable for rent of premises if he accept lease. 
Journeay v. Brackley, 1 Hilt. 447. 

But may accept or reject lease in his discretion. 

Dennistown c. Ilubbell, lOBosw. 155. 
Jones V. Ilnusmann, Id. 168. 
Carter e. Hamraett, 12 Barb. 253. 

Joint assignees must unite in a transfer, and a deed by one is 
invalid. 

Ridgelyu. Jolinson, 11 Barb. 527. 
Brennan ». Willson, 71 N. Y. 503. 

Only those of joint assignees who accept the trust can act. 
Mair v. Brown, 14 Barb. 39. 
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Act of 1858, ch. 314, gives assignee a right to treat as. void a 
fraudulent transfer. Under this act he has the same right to 
defend against a transfer as has a creditor who has a lien. 

Bell V. Shafter, 26 Hun, 353. 

Constraction of instrument. 

Must be upheld where the language admits of an interpreta- 
tion in accordance with settled principles of law. 

Bogart V. Haight, 9 Paige, 297. 
Silver Creek Bank v. Talcott, 22 Barb. 550. 
Turner ». Jaycox, 40 Barb. 164. 
Bingham v. Tillinghast, 15 Barb. 618. 
Jessup V. Hulse, 21 N. T. 108. 
Brainard ^. Dunning, 30 N. Y. 311. 
^ ^ Townsend v. Stearns, 32 N. Y. 209. 
'^ Benedict©. Huntington, 32 N. Y. 219. 

Will not be construed as authorizing a sale on credit where 
its terms may be otherwise construed. 

Wilson 0. Rpbert'son, 21 N. Y. 587. 

, General words in assignment restricted by subsequent clause 
referring to schedule. 

Holmes v. Hubbard, 60 N. Y. 183. 

This rule is subordinate, however, to more general rule 
requiring all instruments to be so construed as to give effect to 
intention of parties. 

Emigrant Savings Bank v. Roche, 93 N. Y. 374. 
f 

Burden is upon the party who seeks to avoid the instrument 
to show its illegality. 

Lee's Bank v. Talcott, 19 N. Y. 146. 
Townsend v. Stearns, S3 N. Y. 209. 
Schultz V. Hoagland, 85 N. Y. 464. 

By vliom and how assignment may be assailed, 

By sheriff, as a defense to an action by assignee for conver- 
sion, when property has been attached and taken into his pos- 
session. 

Jacobs V. Remsen, 34 Barb. 384. 

Kelly V. Lane, 42 Barb. 694. 



19 ASSIGNMENT FOR CREDITORS. 

Ciirr ■0. Van Hoesen, 36 Hun, 310. 
Hall V. Stryker, 27 N. Y. 596. 
Ilinchey b. Stryker, 31 N. Y. 140. 
Jacobs V. Remsen, 36 N. Y. 668. 
Frost V. Mott, 34 N. Y. 353. 

But sherifE cannot maintain an action to set aside. 

Thurber v. Blanck, 50 N. Y. 80. 
Grady v. Bowe, 16 Weekly Dig. 136. 
Bowe V. Arnold, 31 Hun, 256. 
Lawrence v. Bank, &c., 35 N. Y. 320. 
Castle V. Lewis, 78 N. Y. 131. 

Levy can only be made upon the property itself on the 
ground of a fraudulent assignment— not upon the proceeds of 
the property .^ 

Matter of Foley, 10 Daly, 4. 
Citing, Laming v. Streeter, 57 Barb. 38. 
Campbell v. Erie R. 11., 46 Barb. 540. 
Greenleaf r. Mumford, 50 Barb. 543. 
Lawrence v. Bk. Republic, 35 N. Y. 320. 

By judgment creditor, by an action in aid of execution 
■which has been levied upon debtors' property. 

Beck V. Burdett, 1 Paige, 305. 
Payne ». Sheldon, 63 Barb. 160. 
Shaw V. Dwight, 27 N. Y. 353. 
Fox V. Moyer, 54 N. Y. 125. 
Neustadt D. Joel, 2 Duor, 533. 

By judgment creditor, under section 1871 of the Code of 
Civil Procedure. 

Action must be by ti judgment creditor, after execution has 
been returned unsatisfied. 

Cropscy v. McKenney, 30 Barb. 47, 
Coope V. Bowles, 43 Barb. 87. 
Knauth v. Bsssett, 34 Barb. 31. 
Wilson ». Forsyth, 24 Barb. 105. 
Willett v. Vandenburgh, 34 Barb. 424. 
Benand «. O'Brien, 35 N. Y. 99. 
Forbes v. Waller, 35 N. Y. 430. 
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Action may be brought by creditors who seek to avoid j 
assignment without making other ci-editors parties. 

Russell «'. Lasher, 4 Barb. 232. 
Bank v. Suydam, 6 How. Pr. 379. 

Assignor is necessary party. 

Lawrence v. Bk. Republic, 35 N. Y. 320. 

Action to avoid assignment will not lie on th? ground that 
assignor fraudulently withheld property — no collusion on as- 
signee's part being shown. ^ 

Miller ». Halsey, 4 Abb. N. S. 28. 

Evidence tending to avoid assignment. 

Provisions in an assignment which must necessarily have 
the effect of hitidering, delaying, or defrauding creditors, afford . 
conclusive evidence of fraudulent intent. , 

Eavanagh ®. Beckwith, 44 Barb. 192. 
Cunningham ». Freeborn, 11 Wend. 240. 
Griffin v. Marquardt, 21 K. Y. 121. 
Coleman v. Burr, 93 N. Y. 31. 



So extrinsic facts admitted or undisputed will raise a conolu- 
[ sive presumption. 

Kavanagh J). Beckwith, mpra. 



The intent of the assignor at the time of execution is the 
material consideration in determining validity^ 

Wilson V. Forsyth, 24 Barb. 105. 
Mathews ». Poultney, 33 Barb. 127. 
Schultz V. Hoagland, 85 N. Y. 464. 
Talcott V. Hess, 31 Hun, 282. 

And if executed Vitb fraudulent intent by assignor, assign- 
ment is void, even though the assignee acted in good faith. 

Rathburn v. Platner, 18 Barb. 272. 
Putnam v. Hubbell, 42 N. Y. 106, 
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Acts and declarations of assignor at the time, or in contem- 
plation of making assignment, are evidence of intent. 

Peck V. Crouse, 46 Barb. 151. 

Or before parting with and while in possession of the property. 

Newlin v. Lyon, 49 N. Y. 661. 
Tilson V. Terwilliger, 56 N. Y. 273. 

In inquiring into such acts, the law gives the greatest lati- 
tude. - 

Wilson «. Forsyth, 24 Barb. 105. 

But declarations subsequent to execution of instrument and 
after parting with possession are not admissible. 

Ogden V. Peters, 15 Barb. 560. 
Peck V. douse, 46 Barb. 151. 
Cuyler v. McCartney, 40 N. Y. 221. 
Coyne v. Weaver, 84 N. Y. 386. 

Nor subsequent fraudulent acts of parties. 

Browning v. Hart, 6 Barb. 91. 
Shultz V. Hoagland, 86 N. Y. 464. 
Cuyler v. McCartney, 40 N. Y. 231. 

The assignor may testify to his intent. 

Mathews v. Poultney, 33 Barb. 127. 
Seymour «. Wilson, 14 N. Y. 567. 
Bedell v. Chase, 34 N. Y. 388. 

Among the facts not apparent upon the face of the instru- 
ment which have been held as affording evidence of fraudulent 
intent are the following : 

Retention of possession by the assignor. 

Connell e. Sedgwick, 1 Barb. 210. 
Cram v. Mitchell, 1 Sandf. Ch. 251. 
Wilson V. Forsyth, 24 Barb. 105. 
Mathews v. Poultney, tupra. 
Pine V. Rickert, 21 Barb. 496. 
Dolson V. Kerr, 5 Hun, 643. 
Ball V. Loomis, 29 N. Y. 412. 
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Giving preference to, and providing for the payment of, 
fiotitions debts. 

Sheldon V. Dodge, 4 Den. 217. • 
Brairiard v. Dunning, 30 N. Y. 211. 
Jacobs V. Remsen, 36 N. Y. 668. 
Bostwick V. Mench, 40 N. Y. 383. 

Inserting in the schedules claims in favor of friends that 
have been paid. 

Talcott V. Hess, 31 Hun, 282. 

Omission of schedules referred to as annexed. 
Birohell v. Strauss, 28 Barb. 293* ' 

Omission of assets therefrom. 

Shultz V. Hoagland, 85 N. Y. 464. 

Constituting assignor agent to transact the business of tho 
estate. ' 

Nicliolson V. Leayitt, 4 Sandf. 252. 
Wilbur V. Tradenburgli, 52 Barb. 478. 
Browning v. Hart, 6 Barb. 91, 

Selection of an insolvent person as assignee, 

Connah v. Sedgwick, 1 Barb. 210. i 

Haggerty «. Pittman, 1 Paige, 298. 
Reed v. Emery, '8 Paige, 417. 

Or of one whose ill-health or whose residence renders unable 
to properly fulfill- the duties of the trust. 

Cram v. Mitchell, 1 Sandf. Ch. 251. 
Currie s. Hart, 2 Sandf. Ch. 353. 

The facts that the assets are clej^rly in excess of debts, 
Livermore v. Northrup, 44 N. Y. 107. 

Eoreign Assignments. 

A transfer of personal property is governed by the law of 
the owner's domicil, and an assignment valid by such law con- 
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veys title everywhere — nnless the transfer contravenes some law 
of the place where it is situated. 

Ockerman v. Cross, 54 N. Y. 29. 
Guillander v. Howell, 35 N. Y. 657. 
Warner e. JafErey, 96 N. Y. 348. 
Moore «. Willett, 35 Barb. 668. 
Kelly e. Crapo, 45 N. Y. 86. 

Therefore a, valid foreign assignment acts to transfer per- 
sonal property in this State, even though it contain provisions 
that would avoid it here. 

Moore v. Willett, supra. 

On the other hand, a transfer of real estate is governed by 
the law of the situs. 

Nicholson v. Leavitt, 4 Sandf. 253. 
D'lvernois v. Leatitt, 23 Barb. 63. 

An assfgnment executed in this State conveying real estate 
. elsewhere may be attacked for fraud here, 

D'lvernois ». Leavitt, mpra. 

Assignment of property in New York by non-residents doing 
(business here, delivered to, and accepted by, the assignee within 
the State, will be deemed to have been executed under, and its 
validity will be determined by, the laws of this State. 

Grady ». Bowe, 11 Daly, 259. 



ASSIGNMENT LAW OF NEW TOEK; 



§1- 

TITLE. 



This act may be cited for all purposes as " The gene- 
ral assignment act of eighteen hundred and seventy- 
seven." 

§2. 

EEaUISITES OF ASSIGNMENT. 

-Every conveyance or assignment ftiade by a debtor of 
his estate, real or personal, or both, to an assignee for 
the creditors of such debtor, shall be in writing and 
shall be duly acknowledged before an officer Authorized 
to take the acknowledgment of deeds ; and every such 
conveyance or assignment shall be recorded in the 
county clerk's office of the county where such debtor 
resided or carried on his business at the date thereof. 

An assignment by copartners shall be recorded in 
the county where the principal place of business of such 
copartners is situated. 

When real property is a part of tlie property assigned, 
and is situated in a county other than, the one in which 
the original assignment is required to be recorded, a cer- 

[31] 
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tified copy of such assignment shall be filed and recorded 
in the county where such^ property is situated. 

The assent of the assignee, subscribed and ack- 
nowledged by him, shall appear in writing, embraced in 
or at the end of or indorsed upon the assignment, before 
the same is recorded, and, if separate from the assign- 
ment, shall be duly acknowledged. 

Acknowledgment. 

Absolutely necessary to validity of instrument, 

Haidmann ». Bowen, 39 N. Y. 196. 
Britton v. Lorenz, 45 N. Y. 51, 
Jones V. Bach, 48 Barb. 568, 
Treadwell v. Sackett, 50 Barb. 440. 
Smith t. Boyd, 10 Daly, 149. 
Smith V. Tim, 14 Abb. N. C. 447. 
Fairchild v. Gwynne, 16 Abb. Pr. 33. 

A clerical error in certificate of acknowledgment will not 
render assignment void. 

Claflin V. Smith, 15 Abb. N. C. 241. 

May be made by attorney in fact. 

LoweDsteia v. Flaurand, 32 N. Y. 494. 

Partnership assignment should be acknowledged by all the 
assignors who join in the execution. 

Treadwell v. Sackett, 50 Barb. 440. 
Cook V. Kelley, 14 Abb. Pr. 406. 

Assignee claiming under assignment cannot question the 
instrument for want of acknowledgment. 

Randall ». Dusenbury, 39 Super. Ct. 174. 

Eecord. 

No title passes before recording. 

Bennic v. Bean, 24 Hun, 123. 
McBlane ®. Speelman, 6 C. Pro. R. 408, 
Smith V. Boyd, 18 Week. Dig. 461. 
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Neglect to record is not evidence of fraud. 
Denzer r. Munday, 5 Bobt. 636. 

Delivery to the clerk for record raises 2l prima facie 'pra- 
samption of delivery to grantee. 

Fayer e. Rockefeller, 63 N. Y. 268. 

Where it includes real estate should also be recorded in 
Register's office. 

Simon «. Kaliske, 6 Abb. N. S. 224. 

Assignment by non-resident should be recorded where the 
property is situated. 

Scott V. Guthrie, 25 How. 481. 

Assent agreeably to statutory provisions is indispensable* 

Rennie o. Bean, 24 Hun, 123.' 2~ t-0M^^ /-r^Z- 

If assent is not subscribed till after the record, the assign, 
ment is voidt 

Koyes v. Wernberg, 15 Abb. N. C. 164. 

Assent must be subscribed to the instrument itself, and not 
given by ili^gparate writing, v^^ „Z-/^ ',-% ' -^ J^jU 
Noyes ®. Wernberg, supra. '' 



§3. 

INYENTOBY AND SCHEDULES. 

A debtor making an assignment shall, at the date 
thereof or within twenty days thereafter, cause to be 
made, and delivered to the county judge of the county 
where such assignment is recorded, an inventory or 
schedule containing : 

1. The name, occupation, place of residence, and 
place of business of such debtor. 
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2. The name and place of residence of the assignee. 

3. A fall and true account of all the creditors of such 
debtor, stating the last known place of residence of each, 
the sum owing to each, with the true cause and consid- 
eration therefor, and a full statement of any existing 
security for the payment of the same. 

4. A full and true inventory of all such debtor's 
estate at the date of such assignment, both real and per- 
sonal, in law and in equity, with the incumbrances ex- 
isting thereon, and of all vouchers and securities relat- 
ing thereto, and the nominal as well as actual value of 
the same according to the best knowledge of such 
debtor. 

5. An aflSdavit made by such debtor, that the same is 
in all respects' just and true. But in case such debtor 
shall omit, neglect or refuse to make and deliver such 
inventory or schedule within the twenty days required, 
the assignee named in such assignment shall, within 
tTiirty days after the date thereof, cause to be made 
and delivered to the county judge of the county where 
such assignment is recorded, such inventory or schedule 
as above required, in so far as he can ; and for such 
purpose said county judge shall, at any time, upon the 
application of such assignee, compel by order such 
delinquent debtor, and any other person to appear before 
him and disclose, upon oath, any knowledge or informa- 
tion he may possess, necessary to the proper making of 
such inventory or schedule. 

The assignee shall verify the inventory and schedule 
so made by him, to the effect that the same is in all 
respects just and true, to the best of his knowledge and 
belief. But in case the said assignee shall be unable to 
make and file such inventory or schedule, within said 
thirty days, the county judge may, upon application 
upon oath, showing such inability, allow him such fur- 
ther time as shall be necessary, not exceeding sixty 
days. 

If the assignee fail to make and file such inventory 
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or schedule, within said thirty days, or such further 
time as may be allowed, the county judge shall require, 
by order, the assignee forihwith to appear before him, 
and show cause why he should not be T0moved. Any 
person interested in the trust estate may api>ly for 
such order and demand such remoyal. 

The books and papers of such delinquent debtor 
shall at all times be subject to the inspection and exam- 
ination of any creditor. The county judge is authorized 
by order to require such* debtor or assignee to allow such 
inspection or examination. 

Disobedience to such order is hereby declared' to be a 
contempt, and obedience to such order may be enforced 
by attachment. The inventory or schedule shall be filed 
by said county judge in the office of the clerk of said 
county in which said assignment is recorded. 

Schedules shall state actual and nominal value. 
Rule 8, C. P. 

Method of signing. 

Rule 9, C. P. 

Affidavit, when filed by assignee. 
Rule 10, C. P. 

Statement of name, &c., of assignor and assignee. 
Rule 11, C. P. 

Recapitulation. 

Rule 13, C. P. 

Contingeni; liabilitiea. 

Rule 13, C. P. 

Amendment of schedules. 
Rule 14, C, P. 
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Filing schedule and iaventory not necessary to validity of 
instrument ; the title to property passes upon delivery of assign- 
ment. 

Warner v. Jaffiey, 96 N. Y. 348, and cases cited 
ante, page 11. 

But before the amendment of 1878 the assignment ceased to 
be a valid instrument after expiration of time and failure to file. 

Matter of Leahy, 8 Daly, 124. 

Affidavit " to deponent's best knowledge, information and 
belief," sufficient. 

Pratt 0. Stevens, 94 N. Y. 887. 

Several debtors must join in the verification. 
Cook V. Kelly, 14 Abb. Pr. 460. 

Security known to be fraudulent need not be included. 
Pratt 0. Stevens, supra. 

Consideration of note need not be stated ; its date, time of 
payment, payee and amount is sufficient. 

Pratt o. Stevens, svpra. 

In absence of County Judge, inventory may be filed with 
clerk. 

Pratt V. Stevens, svpra. 



§4. 

ADVERTISEUENT FOR CLAIMS. 

The county judge may, upon the petition of the 
assignee, authorize him to advertise for creditors to pre- 
sent to him their claims, with the vouchers thereof , duly 
verified, on or before a day to be specified in such 
advertisement, not less than thirty days from the last 
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publication thereof, which advertisement or notice shall 
be published in two newspapers, to be designated by 
the county judge, as most likely to give notice to the 
persons to be served, not less than once a week for six 
successive weeks, and, if it appears that any of such 
creditors reside out of the State, then in like manner in 
the State paper. 

Notice must be also served by mail. 
Role 31, C. P. 

With direction to return to sender. 
Rule 21, C. P. 

Act of 1884,,cli. 133, repealed so much of preceding laws as 
required publication in State paper, and provided that instead 
thereof the Court or Judge should designate a newspaper in 
the county wherein the papers " are required to be or are filed." 

1884, ch. 133, § a 

This section does not make the publication of the advertise- 
ment for creditors the sole method of notification ; it is simplv 
auxiliary to other methods. 

Matter of Gilbert, 9 Daly, 479. 

Debt that is within the statute of frauds may be proved as a 
claim against estate. 

Livermore v. Northrup, 44 N. Y. 107. 

Assignee cannot refuse payment of preferred claim on the 
ground that it is fraudulent. 

Matter of Ward, 10 Daly,. 66. 
Matter Of McCallum, 10 Daly, 7S. 

Nor on the ground that it is usurious. 

Chapin v. Thompson, 89 N. Y. 270. 
Green c. Morse, 4 Barb. 332. 
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But he may set up usury against an unpreferred claim. 
Matter of Brown, 10 Daly, 115. 

Claims for liabilities incurred after the assignment cannot bo 
paid unless provided for in the instrument. 

Matter of Risley, 10 Daly, 44. 

A claim which has not been proved will not be paid, though 
set forth in the schedules. 

Matter of Burdick, 10 Daly, 49. 

Court may order payment of preferred claim on a partial 
accounting. 

Matter of Ward, 10 Daly, 6G. 

Unliquidated damages on breach of contract and loss of pos- 
sible profits cannot be proved. 

Matter of Adams, 15 Abb. N. C. 61. 

State tax not entitled to priority unless preferred in assign- 
ment. 

Matter of Lewis, 9 Daly, S20. 



§ 5. 

ASSIGNEE'S BOND. 

The assignee named in any such assignment shall, 
within thirty days after the date thereof, and before he 
shall have any power or authority to sell, dispose of or 
convert to the purposes of the trust any of the assigned 
property, enter into a bond to the people of the State of 
New York, in an amount to be ordered and directed by 
the county judge of the county where such assignment • 
is recorded, with sufficient sureties to be approved oC 
by such judge, and conditioned for the faithful dis- 
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charge of the daties of such assignee and for the due 
accounting for all moneys received by him, which bond 
shall be filed in the clerk's office in the county where 
such assignment is recorded, but in case the debtor shall 
fail to present such inventory within the twenty days 
required, "then the assignee, before the ten days there- 
after shall have elapsed, may apply to said county 
judge by verified petition for leave to file a provisional 
bond, until such time as he may be able to present the 
schedule or inventory as hereinbefore provided. 

Form of bond must be joint and several and comply with 
section 812 of Code. 

Rule 15, C. P. 

Justification of sureties. ' '.\ ' 

Rules 10 and 17,. C. P. 

Affidavit for provisional bond. 
Rule 18, C. P. 

Title to assigned estate passes upon the due execution and 
record of assignment, and is not invalidated by neglect to file 
bond. 

Cases cited, ante, pages 11, 12. 

But filing of bond is indispensable to right of executing con- 
veyance, and an attempt to make conveyance by assignee before 
filing is ineffectual. 

Brennen v, Wilson, 71 N. T. 503. 
Woodworth v. Seymour, 23 Hun, 245. 
Cases cited, ante, pages 11, 13. 

Bond must be approved by a Judge of the Common Pleas in 
New York County, and the approval by a Judge of the Supremo 
Coni't is a nullity. 

Matter of Robinson, 10 Daly, 148. 
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Section 1915 of the Code provides the method for suits on 
bond of assignees ; and permission will be granted to any and 
all creditors who show themselves entitled to it, to bring suit 
upon such bond ; and any number of such actions may be 
authorized. 

Matter of Stockbridge, 10 Daly, 33. 



§6. 

BEMOVAL OF ASSIGNEE. 

The county jadge shall, in the case provided in sec- 
tion 3, and may also, at any time, on the petition of one 
or more creditors, showing misconduct or incompetency 
of the assignee, or on tlie petition of the assignee him- 
self, showing sufficient reason therefor, and after due 
notice of not less than five days to the assignor, 
assignee, surety and such other person as such judge 
may prescribe, remove or discharge the assignee, and 
appoint one or more in his place, and order an account- 
ing of the assignee so removed or discharged, and may 
enjoin, such assignee from interfering with the assig- 
nor's estate, and make provision by order for the safe 
custody of the same, and enforce obedience to such 
injunction and orders by attachment ; and upon his 
discharge upon his own application, sucl^ assignee's 
bond shall be canceled and discharged. 

The new assignee shall give a bond, to be approved' 
as above required. 

The county judge shall have power, by order, to 
require or allow any inventory or schedule filed to be 
corrected or amended, and also to require and compel, 
from time to time, supplemental inventories or sched- 
ules to be made and filed within such time as he shall 
prescribe, and to enforce obedience to such orders by 
attachment. 
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BemoTal of assignee. 

The words " misconduct " and " incompetency " in this act 
embrace all the reasons for which an assignee ought to bo 
removed. 

Matter of Cohn, 78 iT. Y. 248, 

And the power of the court is as broad as that of a. court 
sitting in equity. 

Matter of Cohn, supra. 

Failure to file bond is cause for removal. 

Brennan v. .Wiilson, 7 Daly, 59. 
Haidmanu v. Bowen, 39 N. Y. 876. 

Upon failure to furnish bond and file inventory the assignee 
will not be permitted to reassign the assigned estate and be 
discharged. He should be removed and held to account. 

Matter of Parker, 10 Daly, 16. 

Assignee will not be discharged except upon an accounting. 

Matter of Horsfall. 5 Abb. N. C. 839. 
Matter of Yeager, 10 Daly, 7. 
Matter of Dryer, Id. 8. 
Matter of Oroencke, Id. 17. 



§7. 

ADDITIONAL SECURITY. 

The county judge may, upon his own motion or upon 
the application of any party in interest, and on such 
notice as he may direct to be given to the assgnor, assig- 
nee and surety, require further security to be given when 
ever in his^dgment the security afforded by the bond 
on file is not adequate. 
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§ 8. 

FAHUBE TO FILE BOND. 

A failure to file any bond required by or under this 
act or the acts hereby amended, within the specified 
time, will not deprive the county judge of his power 
over the assignee or the trust estate. 

k 

§ 9. 

ACTION ON ASSIGNEE'S BOND. 

Any action brought upon an assignee's bond may be' 
prosecuted by a party in interest by leave of the court ; 
and all moneys realized thereon shall be applied by 
direction of the county judge, in satisfaction of the 
debts of the assignor, in the same manner as the same 
ought to have been applied by such assignee. 

Any number of suits may be authorized on a bond. The 
method of bringing such suit is provided by section 1915 of the 
Code. 

Matter of Stockbridge, 10 Daly, 83. 

§10. 

DEATH OF ASSIGNEE. 

In case an assignee shall die during the pendency of 
any proceeding under this act, or at any time subsequent 
to the filing of any bond required herein, his personal 
representative or successor in office, or both, may be 
brought in and substituted in such proceeding on such 
notice (of not less than eight days), as the^pounty judge 
may direct to be given ; and any decree made thereafter 
shall bind the parties thus substituted as well as the 
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property of such deceased, assignee, provided, however, 
that if such assignee die subsequent to the filing of his 
bond and before any proceedings iijay have been had 
thereunder, then the surety on such bond may apply 
to the county judge for an accounting, who may on such 
terms as to him seem just and proper, appoint another 
assignee and release such surety. 



§11. 
CITATION TO ACCOUNT. 

A citation may be issued to all parties interested in 
the estate assigned, as creditors or otherwise, requiring 
them to appear in court on some day therein^ to be 
specified, and to show cause why a settlement of the 
account of proceedings of the assignee should not be 
had, and if no cause be shown, to attend the settlement 
of said account. 

The county court must issue all citations mentioned 
in this act which must be returnable in court. It may 
issue a citation on the petition of an assignee, at any 
time after the assignment or on petition of a creditor, or 
an assignee's surety, or an assignor, at any time after 
the lapse of one year from the date of such assignment, 
or where an assignee has been removed and ordered to 
account as hereinbefore provided. 

Citation to be sealed and tested by clerk. 
Rule ^, Com. Pleas. 

Can be no accounting except on citation. ' 

Matter of O'Brien, 16 Weekly Dig. 435. 

Application for citation is a special proceeding, and motion 
costs may be allowed and proceedings stayed till payment. 
Matter of Thorn, 10 Daly, 71. 
'8 
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A citation returnable before " one of the Judges " of the 
Court does not conform to the requirement of this section ; the 
process must require parties " to appear in court." 

Matter of Davis, 10 Daly, 31. 

Where citation has been set aside for irregularity, a new 
citation may be issued on the same petition. 

Matter of Davis, supra. 



Omission of name of chief justice from the teste is imma- 
terial. 

Matter of Davis, supra. 

i 
Denial of petitioning creditors' debt by assignee will not 
save the assignee from an accounting. 

Matter of Davis, JMpra. 

Matter of Farnum, 14 Hun, 159. 

Nor can he prevent an accounting on the ground that he has 
given no bond. 

Matter of Farnum, supra. 
Matter of Davis, supra. 

No citation vfill be issued while a suit is pending in the Su- 
preme Court for an accounting. 

Matter of Cromien, 10 Daly, 41. 

Citation will not be granted on petition of assignor, where 
l)arties have rested for many years, without offering any excuse 
lor the long delay, but they will be left to their action for an 
accounting. 

Matter of Darrow, 10 Daly, 141. ,'^ 

• > Order should be an order to show cause in first instance. 
Matter of Cowing, 26 Hun, 314. 
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§12. 

SERVICE OP CITATION TO ASSIGNEE. 

A citation issued on the petition of a creditor may- 
be addressed to and served on the assignee alone, but 
on or after the return of such citation the assignee may 
have a general citation issued to all parties interested. 

Assignee must file account with petition for general citation. 
Rule 22, C. P. 

§13. 

SERVICE OF CITATION FOR ACCOUNTING. 

A citation to all persons interested must be served 
on all parties other than the petitioner who are interested 
in the fund, including assignors, assignees, and their 
sureties, except that if the time limited by due adver- 
tisement for presentation of claims has fexpired before 
the issue of the citation, creditors who have not duly- 
presented their claims need not be served. 

In case the creditors of such assignor, who have 
proved their claims, exceed twenty-five in number, then 
the county judge, upon proof by affidavit that such 
creditors exceed such number, may by order direct such 
citation to be served on each creditor who has proved 
his claim, by depositing a copy of the same, at least 
thirty days ijrior to the return day thereof, in the post 
office at the place where the assignee or assignees, or 
either of them, reside, duly inclosed and directed to 
each of such creditors, at his last known post office 
address, with the postage prepaid ; and by publishing 
such citation once a week for at least four weeks prior 
to such return day in one or more newspapers, to be 
designated by such county judge as most likely to give 
notice to such creditors. 
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Shall be under seal and tested by clerk. 
Rule 6, Com. Pleas. 

Notice by mail shall have direction to return. 
Rule 31, C. P. 

Service by mail is of no effect unless the order provide* 
therefor. 

Matter of Schaller, 10 Daly, 57. 



§14. 

TIME OF SERVICE. 

A citation personally served within the county of the 
judge or an adjoining county must be so served at least 
eight days before the return thereof ; if in any other 
county, at least fifteen days before the return thereof. 



§15. 

SEEVICE BY PUBLICATION. 

The county judge may direct service to be made 
by publication when he is satisfied by affidavit or veri- 
fied petition either that the person to be so served is 
unknown, or that his residence cannot, after diligent 
inquiry, be ascertained, or that he cannot, after due 
diligence, bo found within the State. 

The order for such service must direct service of the 
citation upon such person to be made by publication 
thereof in one newspaper to be designated by the county 
judge as most likely to give notice to the person to be 
served, and also, if it appear that any such person 
resides without the State, then in the State paper for 
such length of time as he may deem reasonable, not less 



STATUTE OF NEW TOEiK. 37 

than once a week for six weeks, and that a copy of the 
citation be forthwith deposited in the post office duly 
inclosed and directed to each person so served, at his 
last known place of residence or post office address, and 
the postage paid thereon, at least thirty days before the 
return day thereof. 



§16. 

PERSONAL SERVICE WITHOUT THE STATE. 

When publication has been ordered, personal service 
without the State made if within the United States at 
lep,st thirty days, or if without the United States, at 
least forty days before the return day is equivalent to 
publication and mailing. 

§17. 

SERVICE ON MINORS. 

Personal service upon minors and persons incompe- 
tent shall be made in the manner prescribed by law for 
the service of citations issued by a surrogate, in cases of 
final accounting. 

§18. 

SERVICE ON COPARTNERS. 

Personal service upon one of two or more creditors 
who claim aa copartners or otherwise as joint creditors 
shall be equivalent to personal service on all, and volun- 
tary appearance either in person or by attorney shall be 
equivalent to personal service. 
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, § 19. 

APPEAEANCE. 

Oa the return of a citation to all parties interested, . 
any person claiming an interest, although not served, 
■ may appear, and become a party on duly presenting his 
claim. 

Appearance, how made. 

Rule 7, Com. Pleas. 

§20. 

ACCOXTNTING. 

On a proceeding for an accounting under this act the 
county court shall have power : 

1. To examine the parties and witnesses on oath in 
relation to the assignment and accounting and all 
matters connected therewith and to compel their 
attendance for that purpose and their answers to 
questions, and the production of books and papers. 

2. To require the assignee to render and file an 
account of his proceedings, and to enforce the same in 
the manner provided by law for compelling an executor 
or administrator to comply with a surrogate's order for 
an account. 

3. To take and state such account, or to appoint a 
referee to take and state it ; and such referee shall have 
the powers enumerated in subdivision one of this sec- 
tion. 

4. To settle and adjudicate upon the account and the 
claims presented, and to decree payment of any 
creditor's just proportional part of the fund, or, in case 
of a partial accounting, so much thereof as the circum- 
stances oj. the case render just and proper. 

5. To discharge the assignee and his surety at any 
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time, upon performance of the decree, from all further 
liability upon matters included in the accounting, to 
creditors appearing and to creditors not having appeared 
after due citation, or not having presented their claims 
after due advertisement. 

6. On proof of a composition b&tweeri the assignor 
and hi& creditors, to discharge the assignee and. his 
sureties from all further liability to the compounding 
creditors appearing or duly cited, and to authorize the 
assignee to release the as'sets to the assignor ; provided, 
however, that if there be any creditors not assenting 
to the composition, the court shall determine what 
proportion pf the fund shall be paid to or reserved for 
creditors not assenting, which shall not be less than the 
sum or share to which they would be entitled if np 
composition had been made, and may decree distribu- 
tion, accordingly. 

7. To adjourn the proceedings from time to time, 
issue further citations if necessary, and amend the 
petition and proceedings thereof before decree in 
furtherance of justice. 

8. To punish as for a contempt any disobedience or 
violation of any order made or process issued in pursu- 
ance of this act or the acts hereby amended, and to 
restrain by arrest and imprisonment any party or 
witness when it shall satisfactorily appear that such 
party or witness is about to leave the jurisdiction of the 
court, and to take bail to secure the attendance of such 
party or witness, to be prosecuted under the order, of the 
court in case of forfeiture by and for the benefit of the 
party in whose interest such examination shall be 
ordered. 

' 9. To exercise such other or further powers in respect 
to the proceedings and the accounting therein as a 
surrogate may by law exercise in reference to an 
accounting by an executor or administrator. 

V 

DiscLarge of assignee only upon accounting. 
Rule S3, O. P. 
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Form of account. 

Kule 25, C. P. 

Vouchers to be attached to account. 
Rule 36, C. P. 

Objections to account may be preseuted to referee or brought 
out on cross-examination. Testimony to be signed. 

\ Rules 27, 28, C. P. 

Report of referee, what to contain. 
Rule 29, C. P. 

The decree upon an accounting is binding upon all creditors 
whether their claims have been presented or not. 

Kerr v. Blodgett, 48 N. T. 62. 

Assignee must show that payments made by him to the 
assignor were beneficial to the estate. 

Duffy V. Duncan, 35 N. Y. 187. 

Moneys that have been paid by the assignee in good faith 
should be allowed on accounting when the assignment is held 
invalid. 

i , Coupe V. Bowles, 42 Barb. 87. 

Young ». Brush, 28 N. Y. 667. 

Assignee who has taken possession of assigned property is 
liable to account although he has filed no bond. 

Luddington's Petition, 5 Abb. K C. 307. 
Matter of Farnum, 75 N. Y. 187. 

Assignor is entitled to notice of accounting. 

Matter of Hulbut, 9 Abb. N. C. 133. 

Assignee is entitled to costs on accounting as in civil actions 
under the Code. < 

Matter of TJautB, lO'Daly, 63. 
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Assignee who uses the trust fund to purchase claims for less 
than their ratable share must account for the moneys so made. 

Matter of Coffin, 10 Daly, 37. 

Assignee, will be allowed reasonable counsel fee, as one of 
the expenses in the execution of his trust. 

Matter ofWatt, 10 Daly, 11. 
Matter of Worthley, 10 Daly, 13. 
Matter of Rauth, 10 Daly, 53. 

But not for a general retainer. 

Matter of Van Horn, 10 Daly, 131. 

Assignee will not be allowed for services of counsel in pre- 
paring inventory and schedules and for performing those acts 
that are merely formal. 

Matter of Johnson, 10 Daly, 133. 

The allowance must be to the assignee, and charged by him 
in his account, and not to the counsel. 

Matter of Worthley, iupra. 

Matter of Thomas, 5 Abb. N. C. 354. 

Allowance will not be made to counsel for creditors. 

Matter of Watt, supra. 
Matter of Currier, 8 Daly, 119. 

Greneral counsel of assignee is not entitled to retainer in suit 
brought by him. 

Matter of Schjaller, 10 Daly, 57. 

Burden is upon assignee to show necessity for and reason- 
ableness of charges. 

Matter of Manahan, 10 Daly, 30. 

Expenses of an accounting by a retiring assignee is a charge 
against the estate and should be paid by the new assignee. 

Matter of Elmore, 10 Daly, 48. 
Matter of Raut1t;"WDaly, 53. 
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But not if assignee, to suit his own convenience, refuses to 
go on with trust. 

Matter of Edwards, 10 Daly, 68. 

Upon account by retiring assignor, proof of the value of 
estate received by him is admissible. 

Matter of Edwards, 10 Daly, 68. 

Should be allowed on accounting for payment of preferred 
debt that was not proved but paid by him. 

Matter of Finck, 10 Daly, 100. 

Will not be allowed for payments without proper vouchers, 
though made to persons who could not write, and in a business 
where it was not customary to take receipts. 

Matter of Marklin, 10 Daly, 123. 

Assignee who carries on business of assignor at a loss is 
chargeable therefor. 

Matter of Dean, 86 N. Y. 398. 
Matter of Rice, 10 Daly, 1. 
' Matter of Orsor, Id. 26. 

Matter of Pitcliell, Id. 103. ' 

M,atter of Marklin, Id. 133. 

Will not be allowed expenses of carrying on business but 
will be given the reasonable expenses of preparing goods for 
sale. 



Matter of Rautli, 10 Daly, 53. 



Beferees. 



Hule 30 of the General Hulcs of Practice applies to reports 
of referees under this act. 

Matter of Sclien, 10 Daly, 11. 

Section 1016 of the Code, — requiring the taking of an oatU 
before hearing, — is applicable to references hereunder. 

Matter of Vilmfflr, 10 Daly, 15. 
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Beport on final accounting may be confirmed on consent of- 
creditors. 

Matter of Weinhans, 5 Abb. N. C. 355. 
Matter of Putnam, 2 Law Bui. 17. 

Report of referee should show mailing of the notices required 
by Rule 31 (30); the proper service of the citation and what 
creditors appeared on return of citation. 

Matter of Phillips, 10 Daly, 47. 
Matter of Schaller, 10 Daly, 57. 

Referee will be allowed same fees as referee in an action, to be 
taxed by the clerk, from whom an appeal lies to the court. He 
is entitled to payment for time spent in auditing account. 

Matter of Schaller, 10 Daly, 57. 

Referee's fees must be taxed if objected to. 
Matter of Maiklin, 10 Daly, 123. 

Stipulation for referee's fees is not binding on the court, as it 
does not fall within the Code provision. 

Matter of Currier, 8 Daly, 119. 

Assignee and the sureties upon his bond will be discharged 
only after an accounting, upon citation and proper service 
thereof. 

Matter of Merwin, 10 Daly, 13. 
Matter of Lewentbal, 10 Daly, 14. 

And will not be discharged without an accounting, even 
after a composition by all the creditors. 

Matter of Horsfall, 5 Abb. N. C. 289. 
Matter of Yeager, 10 Daly, 7. 
Matter of Di-yer, 10 Daly, 8. 
I Matter of Groencke, 10 Daly, 17. 

Nor until there has been an advertisement for claims. 

Matter of Groencke, 10 Daly, 17. 
Matter of Dryer, 10 Daly, 8. 
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Action for accounting. 

The jurisdiction possessed by all courts of equitable juris- 
diction is concurrent with the county court and not exclusive. 

Schnehle d. Keiman, 86 N. T. 270. 
Converseville Co. ■». Hill, 14 Hun, 609. 
Hurth V. Bower, 30 Hun, 151. 
Hatter of Cromien, 10 Daly, 41. 

Jurisdiction should be entertained by that tribunal whoso 
process was first issued. 

Schuehle s. Reiman, supra. 
Travis u. Myers, 67 N. Y, 642. 

Supreme court will not exercise its right when proceedings 
have been commenced by petition in the county court. 

Niagara B'k e. Lord, 40 Hun, 566. 
Cliipman ». Montgomery, 63 N. Y. 222. 
Schuehle s. Reiman, supra. 

And will restrain proceedings commenced after the juris- 
diction of the county court has attached. 

Travis c. Meyers, suprd. 

Parties to action for accounting. 

Any creditor provided for in assignment may commence the 
action. 

Brooks B. Peck, 38 Barb. 519. 
Haines «. Hollister, 64 N. Y. 1. 
Matter of Farnum, 75 N. Y. 187. 

All creditors are necessary parties. 

Matter of Famura, supra. 
Brooks V. Peck, 38 Barb. 519. 

Though when they are numerous one may bring the action 
for all. 

Code, §448. 
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Assignee, representatives of a deceased assignor and sui-- 
viving partners of an assigning firm may be joined as parties. 

Haines ®. Hollister, 64 N. Y. 1. 



§21. 

EXAMmATION OF WITNESSES AND BOOKS. 

The county judge may also at any time,_on petition 
of any party interested, order the examination of wit- 
nesses and the production of any books and papers by 
any party or witness before hira or before a referee 
appointed by him for such purposes, and the evidence 
so taken, together with boots and papers, or extracts 
therefrom, as the case may be, shall be filed in the 
county clerk's office, and may be used in evidence by 
any creditor or assignee in any action or proceeding 
then pending, or which may hereafter be instituted. 
No witness or party as above provided, shall be excused 
from answering on the ground that his answer may 
criminate him, bat such answer shall not be used against 
him in any criminal action or proceeding. 

Examhiatiou under this section rests entirely in the discre- 
tion of the court. 

Matter of Sweezy, 10 Daly, 107. ^ 

Petition for examination made by a corporation should jbe 
verified; by an officer thereof, authorized to take action in its 
behalf. 

Matter of Brown, io Daly^ 115. 

Assignor may be examined when he refuses to d&Hver title 
deeds of the assigned real estate. 

Matter of Strauss, 1 Abb. N. C. 403. 



43 ASSIGNMENT FOB CEEDITORS. 

Assignor, assignee, creditors and sureties are "parties" 
within the meaning of this act. 

Matter of Bryce, 10 Daly, 18. 

Order for production of books and papers and examination 
of witnesses may be made at any time, the examination itself 
being a " proceeding " under this section. 

Matter of Bryce, supra-. 

It is not necessary to prove a demand for, and refusal of, an 
inspection before applying for order. 

Matter of Bryce, supra. 

An examination of the assignor's books can only be ordered 
in aid of the assignment. • 

Matter of Everit, 10 Daly, 99. 
Matter of Goldsmith, 10 Daly, 113. 
V Matter of Brown, 10 Daly, 115. 

One of two copartners who have assigned may be examined 
to ascertain the facts upon which the ownership of a trade-mark 
depends. 

Matter of Sweczy, 10 Daly, 107. 



' §22. jf 

OBDERS AND DECREES. 

All orders or decrees in proceedings under this act 
shall have the same force and effect, and may be 
entered, docketed and enforced and appealed from, the 
same as if made in an original action brought in the 
county court. 

And all proceedings under this act shall be deemed 
to be had in court. The said court shall always be 
open for proceedings under this act. The county 
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judge when named in this act, shall, in such proceed- 
ings, be deemed to be acting as the court. 

The clerk of the court shall keep a sei^arate book, in 
which shall be entered each case, the date and place of 
record of the assignment, and a minute of all proceed- 
ings therein, under this act, with such particularity as 
the court shall direct by general order. He shall record 
therein at length the orders, and decrees of the court, 
settling, rejecting or adjusting claims, and directing the 
payment of money, or releasing assets by the assignee, 
and removing or discharging the assignee and his 
sureties, and such" other orders as the court shall direct 
by general order. 

The said clerk shall securely keep the papers in each 
case in a file by themselves, and shall be entitled to a 
fee of one dollar for filing all the papers in each case, 
and entering the proceedings in the minute book, and 
fifty cents to be paid by the assignee, unless otherwise 
directed, for recording each order or decree required by 
this act or the general order of the court. 

A final decree on an accounting cannot be enforce^ by 
attachment as in contempt ; the judgment being enforceable by 
execution alone. 

Matter of Stockbiidge, 10 Daly, 33. 
Matter of Radtke, 10 Daly, 119. 

The court has, however, full powers to punish by attach- 
ment disobedience to interlocutory orders. 

Bid. 

A creditor to whom certain moneys are directed to be paid 
*'out of the amount adjudged to be in the hands of the assignee on 
final accounting, cannot docket a judgment against the assignee 
personally. 

Matter of Rosenback, 10 Daly, 128, 
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§23. 

COMFBOMISE OF CLAIUS. 

Tlie county judge where the assignment is recorded 
may, upon the application of the assignee, and for 
good and sufficient cause shown, and upon such terms 
as he may direct, authorize the assignee to sell, compro- 
mise or compound any claim or debt belonging to the 
estate of the debtor. 

But such authority shall not prevent any party 
interested in the trust estate from showing upon the 
final accounting of such assignee that such debt or claim 
was fraudulently or negligently sold, compounded or 
compromised. 

The sale of any debt or claim heretofore made in 
good faith by any assignee shall be valid, subject, how- 
ever, to the approval of the county judge, and the 
assignee shall be charged with and be liable for, as part 
of the trust fund, any sum which might or ought to 
have been collected by him. 

As amended by Laws of 1885. 

Application to compromise claim may be granted on petition 
without a reference, where amount involved is small. 
Matter of Wooster, 10 Daly, 6. 

Upon an assignee's petition to compromise claims the court 
may in its discretion order notice to creditors. 

Matter of Toiinge, 5 Abb. N. C. 346. 

Court will not grant a general authority to compromise 
claims. 

Matter of Ransom, 8 Daly, 89. 

When composition is entered into, those creditors who do 
not become parties thereto are entitled on final accounting to 
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the proportion they would have had if no composition had been 
made. 

Matter of Orser, 10 Daly, 26, 



Representatives of a deceased assignor may be subrogated 
to the rights of creditors upon fulfilling the .conditions of 
a composition agreement entered into by creditors and 
deceased. 

Matter of Leslie, 10 Daly, 76. 



Assignee has the right to compromise, if he act in good 
faith, without an order of court. 

Anon. o. Qalpcke, S Hun, 345. 



§ 24 

JURISDICTION OF COMMON PLEAS. 

In the city and county of New York all papers, 
except assignments, which by this act are required to 
be hereafter filed or recorded in the county clerk's 
oflRce, shall be filed or recorded in the office of the 
clerk of the court of common pleas of said city 
and county ; and any judge of said court may exercise 
all the powers of a county judge for said county for the 
purposes of this act, and any act or proiceeding com- 
menced or returnable before, or instituted or ordered 
by, one of the judges of said court, may be heard, con- 
tinued or completed, by or before any other of them. 

Seo Laws of 1885, ch. 380, conferring jurisdiction 
upon supreme, court. . 
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§25. 

POWEES OF COITET. 

Any proceeding under this act shall be deemed for 
all purposes, including review by appeal or otherwise, 
to be a proceeding had in the court as a court of general 
jurisdiction, and the court shall have full jurisdic- 
tion to do all and every act relating to the assigned 
estate, the assignees, assignors and creditors, and juris- 
diction shall be presumed in support of the orders and 
decrees therein unless the contrary be shown, and 
after the filing or recording of an assignment under 
this act, the court may exercise the powers of a court of 
equity in reference to the trust and any matters 
involved therein. 

This Bection gives the court no power to charge the fund 
with alloTrances to counsel for creditors in proceedings against 
assignee. 

Matter of Manahan, 10 Daly, 39. 

Common Pleas has all the power of a court of equity in 
matters arising under this act. 

Matter of Bonner, 8 Daly, 75. 

Caji order assignee to consent that fund held by a third 
pei-son, and claimed by estate, be paid to the equitable owner. 

Idem. 

If a creditor has received more than his share of the fund 
the court may direct a restoration so as to effect an equal 
distribution, and may enforce such direction by appropriate 
order. 

Re Morgan, 31 Week. Dig. 341. 
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On trial before referee of disputed claim costs before and 
after trial, and trial fee for issue of fact are taxable, and an 
allowance may be granted not exceeding the statutory rate in 
civil actions. 

Matter of Kisley, 10 Daly, 44. 
Matter of Fairchild, 10 Daly, 74. 

Court is not bound to allow a commission to assignee. 
Matter of Rauth, 10 Daly, 52. 

A reference to " hear and determine " the issues in a dis- 
puted claim is proper. The decision of the referee can only be 
reviewed by the general term. 

Matter of Fairchild, 10 Daly, 74. 

In reference of disputed claim not included in schedule the 
burden is on claimant. 

Matter of Jesekon, 10 Daly, 104. 

Where claim was materially reduced, the assignee was held 
to be entitled to costs as the prevailing party. 

Olin «. Lockwood, 9 Daly, C8. 



§27. 

DEFINITIONS. 

Whenever words in this act importing the plural 
number are used in describing or referring to any 
matters, parties or persons, any single matter, party or 
person shall be deemed to be included, although dis- 
tributive vrords may not be used, and when any 
singular matter, party or person, is described or referred 
to by words importing the singular number or the 
masculine geiider, several matters and persons, and 
females as well as males, and bodies corporate as well as 
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individuals, shall be deemed to be included, unless 
otherwise specially provided or unless there be some- 
thing in the subject or context repugnant to such con- 
struction. 



§ 28. 

REPEALING CLAUSE. 

Chapter three hundred and forty-eight of the laws of 
eighteen hundred and sixty, entitled " An act to secure 
to creditors a just division of the estates of debtors, 
who convey to assignees for the benefit of creditors," 
and the several acts amendatory thereof, are hereby 
repealed, but ithis shall not affect any proceedings had ; 
and any proceedings pending under the acts hereby 
referred to may be continued under this act. 



§29. 

PREFERENCE OF EMPLOYEES. 

[Added by Laws of 1884, cli. 328.] 

In all assignments, made in pursuance of this act, 
the wages or salaries actually owing to the employees of 
the assignor or assignors at the time of the execution 
of the assignment, shall be preferred before any other 
debt ; and should the assets of the assignor or assignors 
not be sufl5cient to pay in full all the claims preferred, 
pursuant to this section, they shall be applied to the 
payment of the same pro rata to the amount of each 
such claim. 

2. This act shall take eftect immediately. 
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CONCURRENT JURISDICTION OF SUPREME COURT. 
[LAWS OF 1885, CHAP. 380.J 

Section 1. All powers, rights and duties conferred upon 
county courts and county judges by chapter four hundred and 
sixty-six of the laws of eighteen hundred and seventy-seven, 
entitled, " An act in relation to assignments of the estates of 
debtors for the benefit of creditors," and by acts amendatory 
thereof and. additional or supplemental thereto^ are hereby also 
conferred upon and shall be exercised by the supreiae court and 
the justices of the supreme court of the State of New York, 
concurrently with county courts and county judges. 

All applications under said acts made in the supreme court 
shall be made to the court, or a justice thereof, within the 
judicial district where the assignment is recorded, and all 
proceedings and hearings under said acts had in the supreme 
court upon the return of a citation shall be had at a special term 
of court held in the county where the judgment debtor 
resided at the time of the assignment, or in case of an assign- 
ment by copartners, in the county where the principal place of 
business of such copartners was at the time of such assignment. 

§ 2. This act shall take effect immediately. 



RULES OF THE COURT OF COMMON PLEAS 



■VflTH REGARD TO 



mSOLVENT ASSIGNMENTS. 



Eule 1. 

DUTIES OF THE CLERK. 

The clerk, in addition to the books now kept by hinii, 
shall provide a register and docket. 

In the register shall be entered in full every decree 
and final order made in these proceedings, according tc> 
date, and the docket shall contain a brief memorandnm 
of each day's proceedings according to the respective 
titles. ' ., 

The register and docket shallbe, at all times during 
court hours, open for public inspection. 

Eule 2. 

FILING OF PAPERS. 

Each petition, or order, or decree filed, shall be in- 
dorsed with the day and date of such filingi and the 
papers in each, case shall be kept in a file by themseslves. 

[55] 
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Eule 3. 

TAKING PAPERS FEOM FILES. 

No paper shall be permitted to be taken off of the 
files of the court for any purpose, except on an order of 
the court. 

Eule 4. 

IXSOBSEMENT OF PAPERS. 

Every paper filed shall have a brief memorandum 
indorsed on the outside cover,' showing the nature 
thereof. 

Eule 5. 

t 

' COPIES OF PAPERS. 

Copies of any and all papers in these proceedings 
shall be furnished to any person applying for the same, 
upon the payment of the legal fees. 

Eule 6. 

PROCESS,- HOW ISSUED. 

All process, citations, summons and subpoenas shall 
issue out of the court under the seal thereof, and be 
tested by the clei;k. 

Eule 7. 

APPEARANCES, HOW MADE. 

r 

Any party may appear in these proceedings, either 
in person or by attorney ; if by attorney^ the name of 
such attorney, with his place of business and residence, 
shall be indorsed on each and every paper filed by him, 
and his name shall be entered in the docket. 
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Eule 8. 

SCHEDULES. ; 

The schedule of liabilities and assets required to be 
filed by the assignor or assignee shall fully and fairly 
state the nominal and actual value of the assets, and the 
cause for the difference, and a separate affidavit will be 
required which shall fully explain the cause of such 
difference.. If required, the affidavits of disinterested 
experts, as to such value, must be furnished. 

Rule 9. ^ 

SIGNING OF SCHEDULES. 

Where there may be more than one sheet of paper 
necessary to contain the schedules, each page shall be 
signed by the person or persons verifying the same. 
The sheets of paper on which the schedules are written 
shall be securely fastened before the filing thereof, and 
shall be indorsed with the full name of the assignor and 
assignee, and when filed by an attorney, shall also be 
indorsed with his name and business address. 

Eule 10. 

FILING BY ASSIGNEE. AFFIDAVIT. 

Should the schedules be filed by the assignee, there 
must be a full affidavit made by such assignee and some 
disinterested expert, showing the nature and value of 
the property assigned. 

Eule 11. 

CONTENTS OF AFFIDAVIT. 

The name, residence, occupation and place of busi- 
ness of the assignor, and name and place of residence of 
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the assignee, may b,e incorporated in tlie affidavit or 
annexed to the schedules. 



Eule 12. 

RECAHTUIATION. 

There shall be a recapitulation afc the end of the 
schedules, as follows : 

Debts and liabilities amount to $ ; Assets nom- 

inally worth $ ; Assets actually worth $ 

Eule 13. 

CONTINGENT LIABILITIES. 

Contingent liabilities shall appear on a sei:)arate sheet 
of paper. 

Eule U. 

AMENDMENTS OF SCHEDULEC;. 

Application to amend the schedules shall be made by 
verilied petition, in which the amendments sought to be 
made shall appear in full, and such ameiidments shall 
be verified in the same manner as the original schedules 
were verified. 

Eule 15. 

FOEM OF BOND. ' 

The bond shall be joint and several in form, and must 
comply with the requiremenrs of section 812 of the Code 
of Civil Procedure. 

Kule 20 of the General Rules of the Common Pleas is as 
follows : 

" Every bond required to be given by an assignee under the 
act of April 13, 1860, respeeting voluntary assigoments foi- the 
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benefit of creditors, must specify the place of residence of each 
surety named, therein, at the time of presenting it for approval ; 
it must be accompanied by an afGdavit showing the nominal 
value, an,d also the actual value of the property assigned ; and 
no bond will hereafter be approved until these requirements are 
complied -with. No bond will be approved until the schedules 
of assets and liabilities shall have been filed, unless satisfactory 
proof, by affidavit, be produced, showing the reason of not filing 
the same." 

Eule 16. 

roS1^I€Air«N OP SURETIES. 

The court may in its discretion require any surety to 
appear and justify. 



Eule 17. 

NTJMBEB AND aUALIFICATION' OF STJSETIES. 

At least one of such sureties shall be a freeholder. 
If the penalty of the bond be twenty thousand dollars or 
over, it may be executed by two sureties justifying each 
in that sum, or by more than two sureties the amount 
of whose justification united is double the penalty of the 
bond. 

Rule 18. 

PE0VISI02TAL BOND. AFFIDAVIT. 

The affidavit on which application is made for leave 
to file a. provisional bond, must show fully and fairly 
the nature and extent of the property assigned, and 
good and siufflcient reason must be shown why the 
schedules cannot be filed, and it must appear satisfac- 
torily to the court that a necessity exists for the filing of 
such provisional bond, and for the purposes of this act 
the: affidavit so filed shall be deemed a schedule of the 
assigned property until such time as the regular 
schedules shall be filed. 



60 ASSIGNMENT FOE CREDITORS. 

Upon the filing of the schedules the amount of. the 
bond will be determined finally, and should the pro- 
visional bond already filed be deemed sufficient, an 
order will be granted making such bond as approved the 
final bond. 

Eule 19. 

BOOKS OF ASSIGNEE. 

Every assignee shall keep full, exact and regular 
books of accounts of all receipts, payments and expen- 
ditures of money by him, which said books shall 
always, daring business hours, be open to the inspec- 
tion of any jDerson interested in the trust estate. 



Eule 20. 

SALES AT AUCTION. 

In making sales at auction of personal property the 
assignee shall give at least ten days' notice of the time 
and place of the sale and of the articles to be sold; by 
advertisement in one or more newspapers, and he shall 
give notice of the sale at auction of any real estate at 
least twenty days before such sale. Upon such sales 
the assignee shall sell by printed catalogue in -parcels 
and shall file a copy of such catalogue, with the prices 
obtained for the goods sold, with his final account. 



Eule 21. 

SEBYICE 0? NOTICE ON CHEDITOSS. 

When any notice is served on the creditors of the 
insolvent, pursuant to the provisions of this statute, or 
these rules, by mail, evefy envelope containing such 
notice shall have upon it a direction to the postmaster 
at the place to which it is sent to rettirn the same to the 
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sender within ten days unless called for. Upon every 
application made to the court upon such service an 
afSdavit shall be presented, showing whether any such 
notices have been returned. 



Kule 22. 

FILING ACCOUNTS OH GENERAL CITATION. 

Upon application made for a general citation, the 
assignee shall file with his petition his account with the 
vouchers. 

Eule 23. 

EEFEEENCE OF ACCOUNT. 

The assignee must file an account in all cases, which 
shall be referred for examination. On application for 
leave to compromise a claim due the estate, notice to 
the creditors may be ordered and case sent to referee. 

ASSIGNEE TO ADVEBTISE BEFORE DISCHARGE. 

No discharge shall be granted an assignee who has 
not advertised for claims pursuant to section 4 of the 
statute and the 30th rule. 

DISCHARGE ONLY ON ACCOUNTING. 

No discharge can be granted an , assignee and his 
sureties in any case, whether the creditors have been 
paid or h^e released or have entered into composition or 
not, except in a regular proceeding for an accounting, 
under section 20 of the act, cbmmenced by petition for 
citation and citation thereon to all persons interested in 
this estate. 
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Rule 24. 

STIBSTITirTED ASSIGITEE. 

Whenever an assignee shall have been removed 
either on his own petition or on the petition of any 
person interested in the estate, and another person 
appointed as assignee in his place and stead, a certified 
copy of the order made on such petition shall be filed 
and recorded in the clerk's office of the county wherein 
the original assignment was recorded, and the clerk of 
the county shall make such suiljable entry on the margin 
of the record of the original assignment as will show the 
appointment of such substituted assignee, and the certi- 
fied copy of the order shall lae attached to the original 
assignment. 



Eule 25. 

FOBM OF ASSIGNEE'S ACCOUITT. 

The account of the assignee shall be in the nature of 
a debit and credit statement ; he shall debit himself 
with the assets as shown in the schedules as filed, and 
credit himself with any decrease as well as expenses. 



Eule 26. 

STATEMENT OT EXPENSES. VOXTCHERS. 

The statement of expenditures shall be full and 
complete, and the vouchers for all payments other than 
trivial expenses shall be attached to the account. 
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Eule 27. 

PEOCEEDINGS ON ACCOUNTmG. 

The affirmative on the accounting shall be with the 
assignee, and objecftions to the accounted may he pre- 
sented to the releree in writing, or be brought out on a 
cross-examination. 

Eule 28. 

TESHKONY TO BE FILED WITH REPORT. 

The testimony taken Bh'all be signed by the several 
■witnesses, and attached to and filed with the report of 
the referee. 

Eule 29. 

REPORT OF REFEREE. 

The report of the referee shall show all the jurisdic- 
tional facts necessary to confer power on th^ court, such 
as the proper execution and acknowledging of the 
assignment, the recording of the same, the filing of the 
schedules and bond, the advertising for creditors, the 
issuing of the citation, the presenting of the account, 
and where any items may be disallowed in the accotint 
of the assignee, the same shall be fully set out in the 
report. 

Rule 30 of the General Rules of Practice is applicable to 
referee's reports on final accounting. 

Matter of Putnam, 3 Law Bui. 17. 

This rule, so far as it is relevant to such reports, is as 
follows : 

" In references other than for the trial of the issues in an 
action, or for computing the amount due in foreclosure cases, 
the testimony of the witnesses shall be signed by them, and the 
report of the referee shall be filed with the testimony, and a 
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note of the day of the filing shall be entered by the clerk in the 
proper book, under the title of the cause or proceeding, and the 
said report shall become absolute, and stand as in all things 
confirmed, unless exceptions thereto are filed and served within 
eight days after service of notice of filing of the same. If 
exceptions are filed and served within such time, the same may 
be brought to a hearing at any special term thereafter, on the 
notice of any party interested therein." 



Eule 30. 

NOTICE TO PRESENT CLAIMS. 

A copy of the notice or advertisement requiring 
creditors to present their claims must be mailed to each 
creditor whose name appears in " the books of the 
assignor, with the postage thereon prepaid, at least 
thirty days before the day specified in such advertise- 
ment, and proof of such mailing must be required on 
application for a final decree, unless personal service 
thereof, is made upon such creditors. 

[Foi-merly Rule 31.] 



FORMS 

ADAPTED TO THE PRACTICE OF THE VARIOUS COURTS OP 
THE STATE OF NEW YORK UNDER 

THE GENERAL ASSIGNMENT ACT. 



GENEBAL ASSIGNMENT BY INDIVIDUAL. 

This Indbntuke, made ihis^first day of October, in the year 
one thousand eiglit hundred and eighty-five, between A. B. of 
the City, County, and State of New York, party of the first part, 
and X. Y. of said city, party of the second part, Witnesseth, 
That whereas the party of the first part is indebted to divers 
persons in sundry sums of money, which he is unable to pay in 
full, and is desirous of providing for the payment of the same, 
60 far as he is able, by an assignment of all his property for that 
purpose : 

Now, THEEEFOEE, the Said party of the first part, in consid- 
eration of the premises and of the sum of one dollar to him paid 
by the -party of the second part, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, assigned, trans- 
ferred and set over, and by these presents does grant, bargain, 
sell, assign, transfer and set over, unto the party of the second 
part, his successors and assigns, all and singular the lands, tene- 
ments, hereditaments, appurtenances, goods, chattels, stock, 
claims, demands, property and effects of every description be- 
longing to the party of the first part, wherever the same maybe 
■' ■ • 6 ' ' " "■ ' ' [65] 
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situated (except such property as is exempt by law from lev; 
and sale under an execution). 

To HAVE AND TO HOLD the samo, unto the said party of thi 
second part, bis successors and assigns : 

Ijt teust, nevertheless, to take possession of, and to sel 
I he same with all reasonable dispatch, and to convert the sami 
into money, and also to collect- all such debts and demands here 
by assigned as may be collectifole, and with and out of proceedi 
thereof. 

First, to pay and discharge all the trust and reasonable ftx 

• penses, costs and charges of executing this trust, and of carrying 

the same into effect, together with the lawful commission of thi 

party of the second part for his services in executing said trust 

Second, to pay the wages or salaries actually owing to th( 
employees of tho assignor at the time of the execution of th( 
assignment, in full ; and should the assets of the assignor not b( 
sufficient to pay in full all said claims, then the assets shall b( 
applied to the payment of the same joro rata to the amount ol 
each of such claims. 

Third, out of the residue of the moneys aforesaid, if anj 
there be, to pay in full E. F., of said city of New York,' th( 
amount of a certain note held by him, dated January 1st, 1885 
for the sum of one thousand dollars for money loaned by him tc 
the assignor. 

FocKTH, to pay and discharge in full, if the residue of said 
proceeds is sufficient for that purpose, all the debts and liabili 
1 ies now due or to grow due from the said party of the first part 
with interest thereon ; and if the residue of said proceeds shal 
not, be sufficient to pay the said debts and liabilities and interesi 
in full, then to apply the said residue of said proceeds to the pay 
inentof said debts and liabilities ratably and in proportion. 

Fifth, after the payment of all tho said debts and liabilitie: 
in fuU, if there shall be any remainder or residue of said pi'opert] 
i.r proceeds, to repay and return the same to the said party o: 
the first part, his executors, administrators or assigns. 

And the said party of the first part does hereby make, con 
stitate and appoint the said party of the second part his trn( 
and lawful attorney irrevocable, with full power and authority 
to do all acts and things which may be necessary in the premise 
to the full execution of the trust hereby created, and to demand 
recover and receive of and from all and every person or pq^'sonG 
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all property, debts and demands due and owing to the said 
party of the first part, and to give discharges for the same ; to 
sue, prosecute; -defend and implead for the same ; and execgte, 
a,cknowledge and deliver all necessary deeds, instruments and 
conveyances. 

Arid the Said party of the first part hereby authorizes the said 
party of the second, part to sign the name of the sai^ party of 
the first part to any instrument in writing, whenever it shall be 
necessary so to do, to carry into effect the object, design and 
ptirpose of this trust. 

AuT> THE said party of the second party does hereby'ACCEPT 
THE TEtrsT ereateid and reposed in him by this instrument, 
and covenants and agrees to and with the said party of the first 
part that he will faithfully and without delay execute the said 
trust according to the best of hiei skill, knowledge and ability. 

In witistess "waEEEOF, the parties hereto have hereunto set 
their hands and seals the day and year first above written. 

:[L.s.] 

:[L.s.]; 

Signed, sealed and delivered ) 
in presence of j • - , 

State of Ne^v York, )^^ 

City and County of New York, J ' 

On the first day of October, in the year one thousand eight 
hundred and - eighty-five, before me personally daine A. B. and 
X. Y., to me known, and known to me to: be the individuals 
described in and who executed the foregoing instrument, and 
severally acknowledged that they executed the same. 

J. S. D., 

Notary Public, 
City and County of New York. 
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II. 
ASSIGNMENT BY PAETNEBSHIP. 

Follow, with those formal changes which are obvious, Form 
I. as far as tlie second paragraph, and proceed as follows : 

Second. Out of the proceeds of the separate and individual 
property of each of said parties of the first part to pay any 
and all wages and salaries actually owing to the employees of 
said parties of the first part respectively, at the time of the exe- 
cution hereof, m full ; and should the assets of the parties of 
the first part, respectively, be insufficient to pay in full said 
claims, then to apply the same to the pro rata payment thereof. 

Thibd. Out of the residue of the individual assets aforesaid, 
if any there be, to pay the separate and individual debts of the 
parties of the first part respectively in full ; and if the separate 
assets of cither of the parties of the first part be insuflicient to 
pay his individual indebtedness in full, to apply the residue 
aforesaid to the pro rata payment of the individual liabilities 
respectively. 

FouETH. If any surplus remain of the net proceeds of the 
separate and individual property of either of the parties of the 
first part after payment of his separate and individual debts and 
liabilities in full, to apply the surplus towards the payment of 
the copartnership debts and liabilities. 

Fifth. The net proceeds of the copartnership property, with 
the surplus, if any there be, of the proceeds of the individual 
property of the assignors as aforesaid, shall be applied to the 
payment of any and all wages and salaries actually owing to tbo 
employees of the parties of the first part at tho time of the 
execution hereof, in full ; and should said assets be insufiicieDt 
to pay the same in full, then the payment shall be applied to 
the pro rata payment thereof. 

Sixth. Out of the proceeds, if any there be, to pay in full 
the remaining liabilities of the copartnership, and if the assets 
shall be inoufficient therefor,' to apply the same to the pro rata 
payment ihereof. 

Follow, with necessary formal changes, fbrm, I. from the 
fifth paragraph to the end. Freferences, either individual or 
copartnership, may he created in terms similar to those of the 
preceding form. 
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III. 
INVENTORY AND SCHEDULES. 



In the matter of the assignment ] 



to 

for the beireiSt of creditors. 



JFirst, [State the name, occupation, place of residence and 
place of buspiess of the debtor.] 

S^ond. [State the name and place of residence of the 
assignor.] 

Third. A full and true inventory of all the estate of A. B. 
on the jirsi day of October, ' 1885, the date of the assign- 
ment of said A. B., both real and personal, in law and 
in eqiiity, and the incnmbrances existing thereon, and of all 
vouchers and securities relating thereto, and the nominal as well 
as actual value of such estate according to the best knowledge 
of said assignor. 



Assets. 



Nominal 
value. 



Actual 
value. 



Cause of 
differenced 



Fourth. A full and true account of all the creditors of A. B. 
with the last known place of residence of each, the sum owing 
to each of them by the said A. B., with the true cause and con- 
sideration therefor, and a full statement of any existing security 
for the payment of the same. 



Cneditors. 



Last known 
place of 
residence 



The sum ow- 
ing to each 
of thei& re 
speclively: 



The true 
cause and 
considera - 
tion there- 
for. 



A statement of 
any existing 
security for 
the payment 
of the same. 



Recapitulation. 

Debts and liabilities amount to $ 
Assets nominally worth $ 
Assets actually worth $ 



'«? 
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AFFIDAVIT TO INTENTOK¥ AND SCHEDULES. 



In the matter of the assignment 

1*^ * \ Affidavit of Debtor. 

for the benefit of creditors. 

County of New York, ss. 

A, B. being sworn, says, that he is the a^signot; named in 
the above assignment, which bears date theirs* day of October, 
1886, recorded in the office of the clerk of the County of New 
York, the first day, of October, 1885 ; that the inventory and 
schedules hereto annexed contain a true and full account of all 
the creditors of said deponent, the last known place of residence 
of each creditor, where the same is known to deponent and, where 
the same is not known, the fact is so stated therein. Also the 
sum owing to each creditor and the nature of each debt- or 
demand, whether arising on written security, account or other- 
, wise. Also, the true cause and consideration of such indebted- 
ness, in each case. Also a statement of any existing security 
for the paymqnt of any sucji debts. Also a fall and true inven- 
tory of all the estate, both real and personal, in law and equity 
of A. B. at the date of said assignment, and the incumbrances 
existing thereon, and of all vouchers and "securities relating 
thereto, and the value of such estate according to the best 
knowledge of deponent. And deponent further says that the 
annexed inventory and schedules are, in all respects, just and 
true, according to the best knowledge, informiation and belief of 
this deponent. 

, [Signed] 

A. B. 
Sworn to before me, this fourteenth day ) 
of October, 1885*^ J 



» 
Notary Fablic, 
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V. 

L^ND OF ASSIGNEE. 

Kxow All Mest bt these Pkesejjts, that M'e, 
residipg at No. , in the- and; residing 

at No. in the and residing 

at No. in the are held and firmly bound 

unto the people of the State of New Ydvk, in the sum of one • 
thousand dollars, lawful money of the United States of America, 
to be paid to the said people ; to which, payment well and truly 
to be made, we bind ourselves, our and each of our heirs, execu- 
tors and administrators, jointly and sever^illy, firmly by these 
presents. Sealed with our seals. 

Dated the first day of Octpbei', one thousand . eight hundred 
and eighty^fiye. 

Whereas . A. B. has made^n assignment of his property, 
in trust to the above X. Y. forthe benefit of his : creditors, 
dated the first day of October, one thousand eight hundred and 
eighty-five, recorded on the first day of October, 1885, in the 
office of the clerk of the City and County of New York. 

Now, TnEBEPOEE, the condition yof this obligation is such, 
that if the above bounden assignee shall faithfully execute and 
discharge the duties of suchf assignee, and dttly. account for all 
moneys received by him as such assignee, then-this obligation to 
be vpid,else to I'emain in fuU force and virtue. 



L. S. 
L. S. 
L. S. 



Sealed and delivered in the ) 

presence of j • — 

State of New York, ) 

City arid County of New York. J 

, one of the sureties to the foregoing bond, being 

duly sworn, says, that he is a resident and freeholder within 
this State, and is worth the sum of two thousand, dollars, over 
all his debts and liabilities, and exclusive of property exempt by 
law from execution. 

[Signed] 

Sworn to before me, this first day ) 
of October, 1885. f 



Notary Public. 
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State of New York, . ) 
City and County of New York. J ' 

, one of the sureties to the foregoing bond, being 

duly sworn, says, that he is a resident and freeholder within 
this State, and is worth the sum of two thousand dollars, over all 
his debts and liabilities, and exclusive of property exempt by 
law from execution. 

[Signed] 

Sworn to before me, this first day ) 
of October, 1«85. J 

Notary Pablic. 

City and county of New York, ss. 

I certify that on this first day of October, 1885, before me 
personally appeared the within named , known to me to 

be the individuals described in and who executed the within 
bond, and severally acknowledged that they executed the same. 



Notary Public. 

I hereby approve of the within bond and of the suflSciency of 
the sureties therein. 

Hbnby Wildeb Allen, 

Judge. 
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VI. 

ORDER FOR LEATE TO FILE PROVISIONAL BOND. 

The verified petition for leave to file a provisional bond 
should conform to the provisions of Rule 18 of the Common 
Pleas, in stating " fully and fairly the nature and extent of the 
property assigned, and good and suflicient reason must be shown 
■why the scbedules cannot be filed." The affidavit of disinter- 
ested experts as to the value of the assigned estate should accom- 
pany the petition. 

• ORDER. 

Court of Common Pleas, 
for the City and County of New York. 



In the matter of the assignment 

of 

to 

for the benefit of creditors. 



On reading and filing the verified petition of the above 
named assignee and the afiidavit of , disinterested 

experts, as to the value of the assigned estate, by which' it 
appears that the actual value of said estate, whicli will come into 
the hands of said assignee by virtue of said assignment is 
dollars ; now on motion of H. O., attorney for the petitioner. 

It is oedeeed. That the prayer of said petition be granted, 
and that the assignee herein have leave to file a provisional bond 
to the People of the State of New York, for the faithful dis- 
charge of his duties as such assignee, and for the due accounting 
for all moneys received as assignee of the estate of A. B. under 
the general assignment for benefit of creditors, executed by said 
A. B. and dated October 1st, 1885, in the penal sum of 
dollars, with good and suflScient sureties to be approved by a 
judge of this court ; and 

It is fuethee oedeeed, that upon the filing of the inventory 
and schedules of said estate, said assignee make out and file a 
bond with like condition in such amount as may be then ordered. 
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VII. 

EXTENSION OF TIME FOE ASSIGNEE TO FILE INVENTORY, &c. 

The affidavit of the assignee should state the present condi- 
tion of the trust, and the reasons that have prevented the filing 
of the inventory and. scjiedules. 

ORDER. 

Court of Common Pleas, 
For the City and County of New York, 



In the matter of the assignment 

of 

to 

for benefit of creditors. 



Upon reading the affidavit of the above named assignee, 
verified this day, whereby it appears that the time allowed by 
law for the assignor to file the inventory and , schedules has 
expired, and that he has not filed the same, and that the assignee ' 
is unable to file the same with within the tirme limited by law 
therefor ; and on motion of H. O., attorney for said assignee, 

It is oedeeed, that said assignee be and he hereby is allowed 
twenty days from this date within which to prepareand file the 
inventory and schedules of the assigned estate. 

Dated New York, , 1885. 

, Judge; 
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VIII. 

ORDER FOR EXAMINATION OF ASSIGNOR. 

The application for the order should be by verified petition 
setting forth the condition of the trust ; the omission of the 
assignor to file schedulfis and inventory, or any act or refusal to 
act that tends to the injury of crditors. 

The examination can only be had in aid of the assignment. 

Matter of -Everit, 10;Daly,.99. 
Matter of Goldsmith; H. 113. 
Matter of ;Bj-own, Id. 115. 
Matter of Sweezy, Id. 107. 

ORDER. 

Court of Common Pleas, 
For the City and County of New Tork. 

In the matter of the assignment 

J 

On reading and filing the petition of the above named assignee, 
this day verified by him, and on motion of said assignee, 

It is oedeeed, that the assignor above namgd be and appear 
before me [or, before a referee] at the Court House, in the, City 
of New York, on the day of , 1885, at ten o'clock 

in the forenoon, then and there to submit to an examination rel- 
ative to. the assignment , herein, and to disclose on oath any and 
all knowledge and information he inay possess necessary to the 
preparation of the. schedules and inventory herein, and that may 
aid- the proper execution of the trust . created by said assign- 
ment. 

, Judge. 

[If an examination of books is desired a clause should be in- 
serted therefor,] 



of 
to 
for benefit of creditors. 
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IX 

ADVEETISEMENT FOB CLAIMS. 

Beqnisites of Petition. 

The petition for leave to advertise for claims should state the 
making, acceptance and record of the assignment and the quali- 
fication by the assignee as such ; the number of the creditors, 
and whether any of them are residents of another state, and a 
prayer for leave to advertise in accordance with section 4 of the 
General Assignment Act. 

ORBEB. 

Court of Common Pleas, 
For the City and County of New York. 



In the matter of the assignment 

of 

to 

for benefit of creditors. 



On reading and filing the verified petition of the above named 
assignee, and on motion of attorney for said assignee, 

It is ordered, That the prayer of said petition be and it 
hereby is granted, and said assignee is hereby authorized to 
advertise for creditors of. said assignor to present to him their 
claims, with the vouchers therefor, duly verified, on or before a 
day to be specified in said advertisement, not less than thirty 
days from the last publication thereof, which advertisement or 
notice shall be published once a week for six successive weeks in 
the Daily Register, a newspaper published in the City of New 
York, and in the Star, a newspaper published in said city. 

, Judge. 

ADTERTISEMENT. 

In pursuance of an order made by Hon. on the 

day of 1885, notice is hereby given to all creditors and 

persons having claims against A. B., lately doing business in the 
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City and County of New York, under the firm name of , 

that they are required to present their claims, with the vouchers 
therefor, duly verified to the subscriber;^ the assignee of said A. 
B., for the benefit of creditors, at his office, No. Broadway, 
in the City of New York, on or be f 01*6 the day of , 

1S85. 



Dated, New York, 



-, Assignee. 



PTROOF OF DEBT. 

State of New York, ) ^^ 

City and Co^ty oi New York, j ' 

, being duly SM"orn, doth depose and say, that he 

is , that the annexed statement of the account of A. B., 

lately doing business . at the City of New York, in the State of 
New York, is just, true and correct, that there is now due depon- 
ent the sum of dollars ; that no part thereof has 
been paid or satisfied, and that there are no set oflfs, or counter- 
claims thereto to the knowledge or belief of deponent. 

[Signed] 
Sworn to before me, this day ) 

of , 1885. j 

, Notary Pixblio. 
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REFEEENCE OF DISPUTED CLAIM. 

The application should bo by verified petition, upon notice, 
and should state the present cpnditiou of the trust ; that a claim 
has been presented, to the assignee against the estate, with a 
description thereof, and the fact thai; it is disputed by the 
assignee, and the reason for, which he has disputed it, and pray- 
ing that the issue so raised be referred. 
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ORDER. 

At a Special Term of the Court of Common 
Pleae, &c. 

Present, Hon. 

Judge. 



In the matter of the assignmeut 

of 

to 

For the benefit of creditors. ' - . 



Upon reading and filing the petition of the above named 
assignee verified this day, by which it appears that there is an 
issue between said assignee and , who has presented 

a claim against said estate for the sum of dollars, 

■which is disputed by said assignee ; now on motion of said 
assignee 

It is oedeeed, That said issue be, and the same hereby is, 
referred to , Esq., as sole referee to hear and de- 

termine the same. 

See Matter of Faircluld, 10 Daly, 74. 

Matter of Feigelstock, 5 Mon. L. B. 71, 



XII. • 

PETITION FOR CITATION FOR FINAL ACCOUNTING. 

Petition by Assignee. 

In the maiter of final accounting 1 
of I 

as assignee of the estate of A. B., f 
under a general assignment for I 
benefit of creditors. ' J 

To the Court of Common Pleas for the City and County of New 
York : 
The petition of the above named assignee respectfully shows : 
I. That on the first day of October, A. D. 1885, A. B., resid- 
ing in the City, County and State of 'Sew York, at No. 
• street, executed in due form, a general assignment to your peti- 
tioner for the benefit of creditors, and that the petitioner duly 
accepted said assignment and trust. 
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II. That sai3 assignment Was recorded in the office of the 
clerk of the City and County of New York on the day of its 
execution, and petitioner (Jaalitied as such assignee and entered 
upon the execution of his trust. 

in. That the inventory and schedules, as required by law, 
were made and filed by your petitioner on the day of 

, 1885, in the office of the Clerk of the Court of 
Common Pleas, for the City and County of New York ; and 
that thereafter petitioner gave a bond as such assignee in the 
form, for the sum and approved as required by the statutes of 
New York. " 

IV. That upon the prayer of this , petitioner an order was 
made by Hon. , one of the judges of this court, 
on the day of , 18S5, authorizing the peti- 
tioner to advertise for creditors to present their claims to him^ 
against said assignor on or before a day to be therein specified ; 
that said notice was published as provided by said order, and 
that a copy thereof was duly mailed to each creditor whose name 
appears on the books of the assignor, postage j)repaid, at least 
thirty days before the day specified in said advertisement or 
notice, as appears by the affidfivit of said mailing hereunto an- 
nexed. 

V. That the time within Tvhich claims were to be presented 
to petitioner as specified in said notice, expired on the 

day of , 1885 ; arid that creditors, exceeding twenty- 

five in number, have presented claims against the assignor to 
your petitioner, and aro interested in the trust fund in the hands 
of petitioner by virtn** of the assignment. 

VI. That the' nsimcs atid address of creditors who have pre- 
8""/ ,«d claims are p^ follows : 

And your petitioner therefore prays that a citation may 
issue ou*: of, and nnd'er the seal' of this court, to all per- 
sons iD*,erested in said estate, requiring therii to appear 
in court upon some day to be specified therein, and to 
show cause 'why a settlement of the account of the 
assignee, your petitioner, should not be had, and if no 
cause bo shown, to attend the settlement of said 
account. 
[ Yeri^cation.] 
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Fetition by Creditor. 

The petition should set forth the present status of the trust, 
the nature and amount of the claim which the petitioner has 
against the estate,/the fact that more than a year Las elapsed 
since the date of the assignment, and that no account has beeu 
filed, concluding with a prayer substantially as given above. 



XIII. 

ORDER FOR CITATION. 

At a Special Term of the Court of Comirion 
Pleas for the City and County of New 
York, on the day of , 1885. 

Present, Hon. 

Judge. 



In the matter of the final accounting 
of - as assignee of the 

estate of A. B. under a general 
assignment for benefit of creditors. 



On reading and filing the verified petition of the above named 
assignee [or of a cr.editor of said assignor], 

dated the day of 1884, and on motion of 

attorney for said assignee [or creditor]. 
It is obdebed, 

That a citation issue herein to all parties interested in the 
estate assigned by A. B. to the above named assignee by a 
general assignment for the benefit of creditors, dated the 
day of 1 885, and recorded in the oiBce of the clerk 

of the City and County of Now York, to appear in court on a 
day therein to be specified, and to show cause why a settlement of 
the account of the prooeeedings of the assignee should not be 
had, and if no cause be shown, to attend the settlement of such 
account. 

And, it appearing from said verified petition that the 
creditors of said assignor, who have proved their claims, exceed 
twenty- five in number, 
J( is further ordered, 

That said citation be served on each creditor who has proved 
his claim, by depositing a copy of the same, at least thirty dalys 
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prior' to the return day thereof, in the post office at the plade 
■where the assignee resides, duly enclosed and directed to each of 
such creditors, at his last known post office address, with the 
postage prepaid ; and by publishing such citation once a -Week, 
for at least four weeks prior to such return day, in th^ 
a newspaper published in the city and county of New York. 



XIV. 

CITATION FOR ACCOUNTING. 

The People oe the State op New Yoek, to all persons 
intierested in the estate of A. B., assigned to for the 

benefit of creditors, send Gkebting : 

You and each of you are hereby cited and required person- 
ally to be and appear at a Special Term of the Court of Common 
Pleas for the City and County of New York to be hplden in the 
county court house, in the City of New York, on the day 

of , 1885, at ten o'clock, A.M., there and then to 

show cause why a final settlement of the accounts of 
assignee of above named A. B., insolvent debtor, should not be 
had, and if no cause be shown, then to attend the final settle- 
ment of the assignee's accounts. 

In testimony whereof, I have hereunto paused 
the seal of the said Court of Common Pleas 
[seal.] for the City and County of New York to 

he hereunto affixed. 

Witness, Hon. Charles P. Daly, Chief 
Judge of the said court, this day of 

, 1885, 
Nathaniel Jabvis, Jb., 
Clerk. 

Attorney for Assignee. 
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XV. 

ASSIGNEE'S ACCOUNT. 

Court of Common Pleas 
for the city and county of New York. 

In the matter of the iinal accounting ] 

of ;. 

assignee of j 

To the Hon. Court of Common Pleas for the City and 
County of New York : 

I, assignee of A.'B. under a general assign- 

ment for benefit of creditors, present the following account of 
my proceedings as such assignee. 

I. The above named assignor on the day. of , 
1885, being a resident of the City, County and State of New 
York, executed in due form a general assignment of all his 
property to me in trust for the benefit of creditors ; said assign- 
ment was duly recorded in the office of the clerk of the City and 
County of New York on the day of its execution. I accepted 
said trust and took possession of the assigned property. 

II. Said assignor on the day of , 1885, 
made and delivered an inventory of the assigned property and a 
schedule of his creditors as required by law, and the same were 
upon the last named date filed in the'office of the clerk of the 
Court of Common Pleas, for the City and County of New York, 
whereby it appears that 

The debts and liabilities amount to $ 
The assets are nominally worth $ 
The assets are actually worth $ 

III. An order authorizing the publication of a notice to the 
creditors of said assignor was granted by Hon. II. W. A. one of 
the judges of the Court of Common Pleas, on the day 
of , 1885, and said notice was duly published as 
required by said order, and a copy thereof duly mailed to each 
ci'editor whose name appears on the books of the assignor, in 
accordance with the rules of this ccturt. The order and notice, 
together with proof of publication and mailing, are filed with 
this account. 

IV. The schedule hereto annexed and marked " A " contains 
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a statement of all the property embraced in the inventory, all of 
_ which has been sold by mo by private sale and at public auction, 
with proper care and due diligence,' together with the prices, 
time and manner of sale, and a statement of all money collected 
by me and for which I am accountable. 

V. T1a.e schedule annexed, hereto and marked " B " contains 
a statement of all property belonging to the estate which has 
come into my possession, and not included in said inventory. 

VI. The schedule annexed hereto and marked " C " con- 
tains a statement of all debts mentioned in the assignor's 
schedule, which were not collected by me, and the reason there- 
fore, and why the same are not collectible. 

No assets other than those herein set forth have come to my 
possession or knowledge, and all increase or decrease in the value 
of the property is properly accounted for herein. 

VII. The schedule annexed hereto and marked " D " con- 
tains a statement of all moneys paid for necessary expenses of 
said estate, with the reasons for such expenditure. 

VIII. The schedule annexed hereto and marked " E " con- 
tains a statement of all the claims of creditors presented to me 
in pursuance of said notice, with the names of the claimants, the 
nature of the claim, and the amount and date thereof. / 

IX. I charge myself as follows : 

To Amount received as per inventory $ 
" Increase as per schedule " A." 
" Property not included in inventory, 
as by schedule " B." . . . 
I credit myself as follows : 

By Amount of debts not collected as 

appears by schedule " C." 
« Amount of schedule " D." . . . 

Leaving in my hands a balance of $ 

To be distributed agreeably to the provisions of said 
assignment, after deducting therefrom the expenses of this 
accounting and my commissions, 
[Signed] - 



Assignee. 
Dated iNew York, 1885. 
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City -and Coanty of New York, ss. 

I, , being duly sworn, say, that the charges 

made in the foregoing account and in the schedules thereto 
annexed are in all particulars true and correct ; that I have 
charged myself all the interest received by me for moneys which 
have come into my possession and for which I am accountable ; 
that the moneys therein stated as having been collected were all 
that were collectible according to the best*of my knowledge, 
information and belief, on the debts stated in the account, at the 
time of this settlement thereof ; that the allowances in said 
account for the decrease in the value of any assets, and the 
charges therein for the increase in such value, are correctly 
made, and that I do not know of any error in said account or of 
any omission therefrom, which may in anywise prejudice the 
rights of any persons interested in said estate. 

And deponent further avers that the charges under twenty 
dollars which appear in this account, and for which no vouobets 
are produced, or for which I may not be able to produce 
vouchers or other evidences of payment, have actually been 
paid and disbursed by me as charged. 
[Signed] 



Sworn to this day of 1885, ) 



before me. 
Notary Public. 



. XVI. 

ORDER OF REFERENCE. 

At a Special Term of the Court of Comni')n 
Pleas, &c., holden at, &c. 
Present, Hon. J. F. D., 

Judge, 

In the matter of the tinal accounting { 
of ^ \ 

assignee of A. B. j 

The above named assignee for the benefit of creditors of said 
A. B. under a general assignment made on the day of 
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, 1885, and recorded in the office of the clerk of ths 
City and County of New York on the same day, having filed his 
account as such assignee herein on the day of , 

1885 ; and a citation having been issued out of and under the 
seal of this court to all persons interested in said assigned estate 
to attend the final settlement of said account. 

Now, therefore, on the said account filed as aforesaid, the 
papers and schedules thereto annexed, said citation and the proof 
of the due service thereof and on motion of said assignee by his 
attorney ' 

It IS OEDEEED, that it be referred to , Esq., 

counsellor at law, to take and state the accounts of the said 
assignee of his proceedings as such assignee of said assigned 
estate, with authority to said referee to examine the parties and 
witnesses on oath in relation to said assignment and accounting, 
and all matters connected therewith ; and 

It is fuether oedeeed, that said referee take proof and 
report as to what persons are entitled to share in the distribution 
of said assigned estate, and in what priority and proportion ; 
and 

It is puethee oesebed, that any party to this proceeding, 
and any creditor, may object to any claim presented before said 
referee, and that said referee shall thereupon take the proofs and 
report as to the validity of such claim so ol>jeoted to ; and 

It is fuethee oedeeed, that said reference proceed at 
and that days' notice of the time and place of hesuringbe 

given -cto all creditors who have pr seated cMms or who appeared 
npoQ the return of said citation. 
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XVII. 

REPORT OF REFEREE. 

Court of Common Pleas, 
For the City and County of New York. 



In the matter of the final accounting of 
Assignee of 



-Referee's Report. 



To the Court of Common Pleas, for the City and County of 
New Yoi'k : 

I, , referee appointed herein, by order 

dated , to take and state the accounts of 

the above named assignee, do respectfully report that, having 
taken and subscribed the oath required of a referee by section 
1016 of the Code of Civil Procedure,! proceeded to take proofs, 
and from the evidence before me, which is hereto annexed and 
forms part of this report, I find the following : 

I. That prior to the first day of October, 1885, the above 
named engaged in business in the City of New 
York under the firm name of , and' that the said 
assignor then resided in the City and County of New York. 

II. That on said last mentioned date he executed and acknowl- 
edged an instrument in writing assigning all his property to the 
above named assignee in trust for the benefit of the creditors of 
said assignor. That the following preferences were created in 
and by said assignment, viz: 

III. That the said assignee joined in the execution and 
acknowledgment of said assignment, and accepted said trust. 
That said assignment was acknowledged by said assignor and 
assignee, on October Ist, 1885, and was recorded in the ofiice of 
the clerk of the City and County of New York, on the first day 
of October, 1885. 

IV. That schedules of the assigned estate and of the' liabili- 
ties of the assignors, duly verified by on 
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, were filed in the office of the clerk of this 
court on the day of , 18 , showing 

the liabilities of the assignors to be $ -with 

$ nominal assets, and $ actual assets; 

and on the day of ,18 , Hon. 

, one of the judges of this court, ordered the assignee 
tb file a bond in the penalty of $ 

V. That on the day of ,18 , the 
said assignee presented to the Hon. . , one 
of the Judges of this court, his bond with • , 
residing at 

residing at ; as sureties in 

the penal sum of , which bond was, on the said 

last named day, approved by the said last named judge, and was 
filed on said day in the office of the clerk of the court. 

VI. That the said assignee having applied to this court upon 
-petition, verified by him on the day of , 

18 , for an order to advertise for creditors to present their 
claims, with the vouchers duly verified, an order was thereupon 
made on the day of , the Hon. 

presiding, authorizing such advertisement to 
be made in the Daily Register, a newspaper published in the 
City of New York, and in the World, a newspaper published in 
said city, once in each week for six successive weeks. 

VII. That said advertisement was published as directed in 
each of said papers, commencing on the • day of , 
18 , and the following is a copy of such advertisement : 

VII.riThat a copy of such advertisement, enclosed in a sealed 
envelope on which was endorsed a direction that if the same was 
not delivered in ten days it should be returned to , 

attorney at law, No. street. New York City, and with the 

proper postage prepaid thereon, was deposited in the post office 
in the 6'ity of New York, directed to each of creditors whose 
names appear on the books of the said assignor. That the fol- 
lowing and no others of said notices have been returned by the 
postmaster, viz., those addressed to 

IX. That the following persons have presented claims, duly 
verified, to the assignee, viz : 
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Name. 


Address. 


Amount. 


Due. 


For. 









X. That on the day of , 18 , 

the said assignee presented to this court an account of his pro- 
ceedings as assignee, verified by his oath thereto, made on the 
day of • ,18 , stating his account 

as follows, viz. : 

Dr. Inventory of Stock, % 

" Accounts, $ 

Increase by % 

Of. Decrease, 
Expenses, 
Dividends paid to 



Balance, 



% 



XL That upon petition of the said assignee, verified by him, 
on the day of ,18 , this court, 

by order made by Hon. , one of the 

judges thereof, directed a citation to issue to all persons inter- 
ested, requiring them to appear in this court and attend the final 
settlement of the accounts of said assignee. That such citation 
was thereupon issued out of and under the teal of this court 
returnable on the dg.y'of ,18 

That by order of this court, duly made on the day 

of , 18 , the said citation was ordered to be 

served by publication in the f>aily Register, a newspaper pub- 
lished in the City of New York, and in the Woj-ld, a newspaper 
published in said city. 

XII. That said citation was duly served in the following 
manner upon: 

by delivering a copy of said citation to each of said oredJAors, 
and leaving the same with him j and said citation was futther 
served upon all the creditors of said assignor by publication as 
directed in the order aforesaid, and upon all creditors, -whose 
residences could be ascertained by diligent enquiry, by mailing 
copies thereof as directed in said order, and that due and legal 
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service has been made of said citation, and the order of court 
.relative thereto has been in all respects complied with. 

XIII. That on the return of said citation the following 
parties and none other appeared in this coart : 

XIV. That the following objections to said account Avere 
filed by the following parties : 

XV. That by order made by the Hon. , 
on the day of , 18 , this court referred 
the said account to me to take and state the same, and to 
examine the parties and witnesses under oath in relation to said 
assignment and all matters connected therewith, and to take 
proof and report as to what persons are entitled to share in the 
distribution of said assigned estate, and in what priority and 
proportion. 

XVI. That I issued a summons to attend the reference 
before me at my office, No on the day 
of , 18 , at o'clock. All 
which notiTje was duly served on all the creditors who appeared 
as stated in paragraph XIII. of this report. 

XVII. That the following named persons appeared before 
me on said reference in person : 

And the following by counsel, viz. : 

XVIII. That the said assignee, immediately after the 
approval and filing of this bond, entered upon his duties as such 
assignee; that he reduced to possession the assigried estate, con- 
sisting of 

that he sold 

realizing therefrom $ 

that he collected " $ 

receiving from all sources a total of $ 

that he paid out and expended for necessary 
expenses in the administration of the estate 
as appears by said account the sum of $ 

That he has faithfully performed the duties of his said trust 
as assignee as aforesaid, and that he should be allowed the fore- 
going expenditures as necessary in the execution of said trust, 
and that bis accounts should be stated, and I do hereby state 
them as follows, viz. : 
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J>r. 

To Inventory of Stock, 
" " Accounts, 

" Increase (Scliedule A), 
Total, 

Cr. 
By Decrease of Stock, 

Accounts, 
Expenses, 
Payments to 
Leaving a balance in tbe hands of the assignee subject to his 
commission and the expenses of this accounting of $ 

XIX. That the commissions of the assignee as computed by 
me amount to $ , which should be allowed to him, 

leaving in his hands the sum of $ , after deducting com- 

missions, subject to the costs of this accounting. 



Referee. 



XVIII. 



DZCEEE ON EEFEREE'S ACCOUNT. 



At a Special Term of the Court of Common 
Pleas for the City and County of New 
York holdcn, &o., 
Present, Hon. 



Judge. 



In the matter of the final 
accounting, of &c. 



A general assignment for the benefit of creditors having been 
made by A. B. to the above named assignee, on the day of 

, 1886, which was on the same day recorded in the 
oflSce pf the clerk of the city and county of New York, and said 
assignee having accepted the trust created by said assignment 
and given the bond required by law which was duly approved; 
and having advertised for creditors to present their claims in 
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accordance with an order therefor, and the time for the presen- 
tation of such claims having expired, and said assignee having 
filed his account, and a citation to persons interested in said 
estate having been issued to attend the settlement of the account 
60 filed; and upon the return day of said citation, it having been 
referred to , Esq., counsellor-at-law, to take 

and state the account, and to examine the parties and witnesses 
under oath in relation to said assignment and all matters con- 
nected therewith, and to take proof and report as to what 
persons are entitled to share in the distribution of said assigned 
estate and in what priority and proportion ; and .said referee 
having made and filed his report on the day of , 

1885, and 'due notice of said filing having been given, 

Now, upon all the papers and proceedings herein, the report 
aforesaid and the testimony and vouchers filed therewith. 
It is oedkebd, adjudged and decreed, 

I. That said report be and it hereby is confirmed in all 
respects and the account of said assignee audited and allowed as 
stated therein. 

II. That out of. the funds in his hands belonging to said trust 
estate, the said assignee retain the sum of dollars for 
his lawful commission as assignee ; that he pay to 

attorney for said assignee, the sum of dollars for his fees 

and costs herein, and the further sum of dollars to , 

Esq., the referee above named for his fees herein, and out of the 
residue of the moneys in his possessio^, in his capacity afore- 
said, the assignee is directed to pay the following named credi- 
tors, who were preferred in said assignment, the following 
amounts respectively set against their names in full ; that out of 
the residue of said moneys remaining in his hands after the pay- 
ments aforesaid, said assignee, is directed to pay the following 
named creditors the amounts set against their respective names : 



Creditor's name. 



Amount. 



III. That the assignee take proper vouchers for the various 
payments aforesaid ; and if, after reasonable^iligence any <5f the 
creditors aforesaid cannot be found or refuse to accept the sums 
to which they are entitled as above set forth, the assignee is 
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liereby directed to deposit the ^ame with the Union Trust Com- 
pany to the credit of such person, aid 
It is Ars.o obb:sei:d, adjudges xtsid decbeed, 

That upon compliance iirith the provisions of this order and 
upon presentation of the proper vouchers and proofs thereof, the 
assignee be entitled^ without further notice, to an order relieving 
him of all liability as such assignee, and releasing the sureties, 
upon the bond of said &ssigaee, from all liability thereunder to 
all creditors who have appeared, or who have been duly cited to 
appear, upon such accountu^g, and to all creditors who have not 
presented their claims Kift'.r ^i;e notice and advertisement. 
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ACCOUStT, must be filed tefore citatioa, 35, 61. 
form of, 62, 82. 
reference of, 61. 
ACCOUNTING, on removal, 30 

citation for, 33, 84, 33, SQ. 
* service of, 35, 36. 

procpedings on, 39; 39. 40, 41, 43. 
ACKNOWLEDGMENT of assignment, 21, 22. 
ACTION to avoid assignment, 16, 17. 
on bond, 32. 
for accounting, 44. 
ACTS OF ASSIGNOR, when admissible in evidence, 18. 
ADDITIONAL SECURITy, 31. 
ADVERTISEMENT FOR CLAIMS, 30, 27, 76. 
AFFIDAVIT to invontoiy, 24, 36, 70. 
for provisional bond, 39. 
to account, 84. 
AGENT, assignm«nt may provide for, 6. 

assignee may employ, 14. 
ALLOWANCE to assignee, 41, 51. 

assignment may limit, 5. 
AMENDMENT to schedules, 30; 58. 
APPEARANCE on accounting, 38. 
how made, 56.' 
waives service, 37. 
APPLICATION for citalion, 33, 78. 
APPROVAL of bond, 39. 
ASSENT of assignee, 22, 23. 
ASSIGNEE, takes subject to equities, 12, 14. 
duties and liabilities, 13, 14. 
cannot delegate powers, 14. 
selection of improper person as, 19. 
bond of, ,28, 71. 
account of, 63, 83. 
removal of, 30. 
death of, 33. 
substituted, 62. 
ASSIGNMENT,' right to make, 1. 
who may make, 3. 
pilrtnership, 3, 4; 10. 
requisites of, 4 et seq., 31. 
when takes effect, 11, 39. 
cannot be changed,. 13. 
revocable, l2. 

property that paSseSj 13, 13. 
how assailed, 15, 16,. 17. 
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ASSIGNMENT, foreign, 19, 20. 
record of, 21. 
forms of, 65, 08. 
ASSIGNOR, acts aud declarations of, 18. 
possessiou by, 10. 
acting as agent, 19. 
ATTORNEY, assignment may provide for, 6. 

riglit to appear by, 56. 
AVOIDING ASSIGNMENT, liow and by whom, 15. 

slicrifi cannot maintain action, 16. 
judgment creditor's action, 16, 17. 

BOND of assignee, 28, 29. 

form of, 71. 

order for provisional, 73. * 

justificatiou of sureties, 29, 59. 

suit on, 30, 33. 

failure to file, 33. 
BOOKS, of debtor open to inspection, 25. 
of assignee, 60. 
of durk. 47. 
BURDEN of proof, on creditor, 15. 

CITATION for accounting, 33, 34. 

service of, 35. 

petition for, 78. 

order for, 78. 

form of, 81. 
CLAIMS, advertisement for, 20, 78. 
■wliat are provable, 27, %>i. 
CLERK, duties of, 47. 
COMMISSION OF ASSIGNEE, 51. 
COMMON PLEAS, jurisdiction of, 49, 50. 
COMPENSATION OF ASSIGNEE, 51. 
COMPROMISE of claims, 48. - 
CONSENT of partner to assignment, 3. 
CONSIDERATION, need not be stated, 5. 
CONSTRUCTION of instrument, 15. 
CONTRACT, assignee need not perform, 14. 
COPARTNERS, service on, 37. 

assignment by, 2. 
form of assignment by, 68. 
CORPORATION, assignments by, 2. 
COSTS on accounting, 40. 

disputed claim, 51, 52. 
CREDIT, assignment cannot authorize, 7. 

DEATn of assignee, 33. 

DECLARATION OF ASSIGNOR, when evidence of admissible, 18. 
DECREES AND ORDERS, 46. 
DEFINITIONS, 53. 

DISCHARGE OF ASSIGNEE only on accounting, 31, 43. 
DISPUTED CLAIM, reference of, 51. 
costs on, 51, 52. 

EMPLOYEES, preference of, 53. 
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, EVIDENCE to avoid assignment, 17, 18. 
EXAMINATION of parties, "45. 

FAILURE to file bond, 33. 
FILING PAPERS, 49. 
FORMS, assignment by individuiil, 65. 
partn(jraliip, G8. 
inventory and schedules, 69. 

aflSdavit to, 70. • 
bond of assignee, 71. 
order for provisional bond, 73. 

extending time to file schedules, 74. 
for examination of assignor, 75. 
for advertisement for claims, 76. 
proof of debt, 77. 
reference of disputed claim, 78. 
petition for citation, 80. 
order for citation, 8J. 
citation, 81. 

account of assignee and oath, 83. 
order of reference of account, 84. 
report of referee, 85. 
final decree, 90. 
FRAUDULENT TRANSFER, 15. 

GENERAL ASSIGNMENT, See Assignment. 
GOODS IN TRANSIT, pass to assignee, 13. 

INFANT, may ratify assignment, 8. 
INSOLVENT, as assignee, 19. 
INSURANCE, may be provided for, 6. 
INVENTORY, contents of, 33, 24. 
'who may m'ake, 34. 

amendment uf, 30. 

form of, 69. 

JOINT ASSIGNEE, must act together, 14. 
JURISDICTION of common pleas, 49, 50. 

supreme court, 54. 

presumed, 50. 
JUSTIFICATION OF SURETIES, 39, 59. 

LEASE, assignee may accept, 14. 
LIMITED PARTNERSHIP, assignment of, 4. 

MINORS, service on, 37. 

NON-RESIDENT, assignment, 30. 
NOTICE to present claims, 26, 37. 

how served, 37. 

form of, 76. 

OATH to account, 84. 
ORDERS AND DECREES, 46. 

PARTIES to action for accounting, 44. 
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PARTNER, assignment by, 2, 4. 

ratification of act of, 3. 
surviving, assignment by, 3, 4. 
general assignment by, 4. 
PARTNERSHIP, assignment by, 10. 
form of, 68. 
record of, 21. 
PERSONAL PROPERTY, foreign assignment conveys, 20. 
PERSONAL SERVICE of citation, 37. 

waiver of appearance, 37. 
POSSESSION, by assignor, 18. "■ 

POWERS OP COURT, 50. 
PREFERENCES, by corporation. 2. 

what may be given, 9, 10, 11. 
partnership, 10, 11. 
individual, 11. 
employees, 53. . 
PREFERENTIAL ASSIGN5IENT, 1. 
PREFERRED DEBT, usurious, 28. 

payment on partial accountiug, 28. 
PROPERTY that passes, 12, 13. 
PROVISIONAL BOND, 59; order for, 73. 
PUBLICATION, service by, 36. 

REAL ESTATE, transfer of, 20. 
RECORD, where made, 21. 
effect of, 22, 23. 
REFEREE on accounting, 42. 

report of, 43, 51. 

form of, 85. 

fees of, 43, 51. 
REFERENCE of account, 42. 

disputed claims, 51. 
RELEASE of surety of deceased assignee, 38. 
REMOVAL OP ASSIGNEE, 30, 31. 
RENT, assignee's liability for, 14. 
REPLEVIN bond, passes, 13. 
REVOCATION of assignment, 12. 
RULES, 55, et seq. 

SCHEDULES, contents of, 23, 24. 

form of, 79. 

by whom made, 24. 

amendment of, 30. 
SERVICE OF CITATION, 35, 36, 37. 
SHERIFF, may defend against assignment, 16. 
cannot maintain action to avoid, 16. 
SUBSTITUTION, representative of deceased partner, 32. 
SUPREME COURT, concurrent jurisdiction, 54. 

TRADE-MARK, passes,. 13. 

USURY, not pleadable to preferred claim, 27. 
is, to unpreferred, 28. 

VERIFICATION of schedules, 24, 26. 

petition for examination, 45. 

WAIVER, by appearance, 37. 



